






Mew Jersey Law Fournal 




















&, x. J. L. J. Index Page 113 





THURSDAY, APRIL 5, 1956 


Page Nine 





ate 





ed 
N.J I 

ROPOSED AMENDMENTS TO 
“ERs | THE RULES CONSIDERED BY 
f THE COMMITTEE TO BE OF 
ockt PeENERAL INTEREST, TO IN- 
* fet oLVE MATTERS OF POLICY, 
jeg} 70 BE OF DEBATABLE MERIT, 
eau pF FOR OTHER REASONS TO 


BF DESERVING OF SPECIAL 
REP Ay ATTENTION 

“Brule 1:23-1. Judicial Conference 

Proposal: That the Judicial 

$: onference be reorganized. Dele- 

* .Meates should be appointed for 


AUS hree year terms, except where 
inager My officio. The Conference should 
N.J. 9. organized into committees as- 








joned to consider various as- 
ects of the administration of 

ice. The chairmen of these 
ommittees should serve as a 
reering committee to coordinate 
ne work of the Conference and 
plan its sessions. During the 
1onths of September, October 
nd November the committees of 
7e@ Conference could meet in- 
ividually and receive sugges- 
ons pertaining to their partic- 
lar area of responsibility from 
he bench and bar, presented 
ither in person or in writing. 
h Committee should com- 
> its work and submit its 

including any recom- 
d changes in rules or stat- 
by the end of December so 
during the winter the re- 
orts could be considered by the 
bar associations as well 


ent) 


ecialty 







anus 
sor 

















; 


rneys= 


0. 


THE 


} 
eTai 


ON sby lawyers and judges individ- 
ally. A meeting of the Confer- 
mce as a group Should be sched- 

ark PBied for the end of March, to 


st for more than one day if 
ecessary, at which the various 
“ITED ommittee reports could be pre- 
aa Mented for discussion by the dele- 
C0. ates. Following the March 
3 neeting each committee, in 
t of the Conference discus- 
on and the comments received 
om those outside the Confer- 
mee, could prepare for the con- 
deration of the Supreme Court 
8 iy rules necessary to make ef- 
SON ctive such of its recommenda- 
cist MS 2S met with Conference 
pproval. The Supreme Court 
ould then be in a position to 
omulgate any rule amend- 
ents late in the spring to be 
eective on the opening of court 
l¢@ following September. A 
eeting of the Conference should 
lso be held in the fall for the 
pecific purpose of considering 
commended legislation per- 
bining to the courts, so that fol- 
wing such meeting appropriate 
lls could be prepared for sub- 
sion to the Legislature in 
nhuary. Except where an em- 
gency situation requires other- 
sé, suggested amendments to 
€ rules should be considered by 
¢ Supreme Court only after the 
ggestion has been processed 
rough and reported upon by 
© appropriate committee of the 
nference or upon motion made 
b the Supreme Court supported 
) riefs stating the need of and 
€ reasons for the proposed 
fndment, which motion 
culd be upon notice to the 
ich and bar generally by pub- 
on in the New Jersey Law 
urnal. 
Reason: To make the Judicial 
ference a more effective in- 
‘ument for the improvement 
‘Me administration of the 
Parts by providing for greater 
{ “lnuity of membership, more 
“ve participation by the dele- 
“8, increased conference re- 
Pasibility, and an integrated 
‘stam of pre-conference pre- 
*au0n and  post-conference 
LOW up. 
me 4:5-2. Service: How Made; 
f of Service; Certification 
of Papers 
~ posal: That paragraph (a) 
*R. 4:5-2 be clarified as to 


on 


RK 


5-883 


Cours 
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N.Y 


























whether proof of mailing with- 
out proof of receipt is sufficient 
proot of service under the rule. 
The rule should plainly provide 
that proof of receipt is necessary 
for proof of service and that the 
time of mailing is only important 
for the purpose of determining 
whether the party making ser- 
vice did so within time. 

Reason: A good deal of diffi- 
culty has arisen by reason of the 
language in the last sentence of 
R.R. 4:5-2(a), reading “Service 
by mail, whenever such service 
is authorized by any of these 
rules, shall be complete upon 
mailing”. The preceding lang- 
uage of the subsection permits 
service by registered or certified 
mail, return receipt requested, 
which indicates the intention 
that service in such manner is 
not good unless the letter has 
actually been received by the 
party, or someone at his home 
address, evidenced by the regis- 
tered receipt. However, many 
lawyers and some judges take the 
view, by reason of the language 
in the last sentence of the sec- 
tion quoted above, that service 
under the rule is good and com- 
plete merely on proof of mailing, 
without any proof of receipt. 
Rule 4:16-2. Scope of Examina- 

tion 

Proposal: That R.R. 4:16-2 be 
amended by adding at the end 
thereof the following sentence: 
“The failure of a party to supply 
on request the names and ad- 
dresses of those persons having 
knowledge of the relevant facts 
shall not preclude the testimony 
of rebuttal witnesses unless the 
trial judge, in the exercise of his 
discretion, determines that the 
proponent of such _ testimony 
could have reasonably anticipat- 
ed the need for the rebuttal 
testimony at least 10 days prior 
to the trial.” 

Reason. R.R. 4:16-2, as amend- 
ed effective Sept. 7, 1955, gov- 
erns the scope of interrogatories 
to parties and is made applicable 
by reference in R.R. 4:23-9. Some 
trial judges have interpreted the 
present New Jersey case law, 
which precludes the testimony of 
witnesses whose names have not 
been supplied in answer to in- 
terrogatories, to also preclude 
the testimony of rebuttal wit- 
nesses. There are many cases in 
which an attorney, in prepara- 
tion for trial, could not possibly 
anticipate the need for rebuttal 
testimony. No case has ruled 
specifically on the point and it 
is felt that substantial justice 
would dictate the adoption of 
the proposed amendment. 

Rule 4:23. Interrogatories to 

Parties 

Proposal: That R.R. 4:23-1 and 
R.R. 4:23-6 be amended to read 
as follows: 

4:23-1. Service of Interrogatories 

Any party may serve upon any 
other party [an original and 3 
copies of] written interrogator- 
ies for the purpose of obtaining 
discovery. The party serving the 
interrogatories shall furnish the 
answering party with an original 
and 3 copies of the interrogator- 
ies and as many additional cop- 
ies thereof as there are other at- 
torneys of record in the cause 
and parties thereto appearing 
without counsel. 

4:23-6. Service of Answers 

The party upon whom the in- 
terrogatories are served shall 
serve the original and 2 copies 
of the answers and as many ad- 
ditional copies thereof as there 
are other attorneys of record in 
the cause and parties thereto 
appearing without counsel, on 
the party submitting the inter- 
rogatories within 15 days after 
the service of the interrogatories 
unless the court, on motion and 


notice and for good cause shown, 
enlarges or shortens the time. 
The party submitting the inter- 
rogatories shali then serve cop- 
ies of the interrogatories and the 
answers thereto on all other par- 
ties as provided in Rule 4:5-1. 
Reason: R.R. 4:5-1, as amend- 
ed effective September 7, 1955, 
requires the service of the papers 
enumerated therein, including 
“demands” to be “served upon 
all attorneys of record in the 
cause and upon the parties 
thereto not represented by 
counsel, but no service need be 
made on parties in default for 
failure to appear * *’. One of 
the main purposes of the amend- 
ment was to resolve practical 
difficulties theretofore arising in 
actions involving liability insur- 
ance company attorneys engaged 
in defense of an action in which 
counterclaims are being prose- 
cuted by other attorneys engag- 
ed by the insured parties. In the 
present posture of the rules, the 
answering party types in his 
answers in the blank spaces on 
the original and 3 copies of the 
interrogatories furnished him 
(see R.R. 4:23-1 and R.R. 4:23-3). 
The net result after compliance 
with R.R. 4:5-1 as amended is 
that other attorneys of record 
and parties without counsel are 
served with a set of interroga- 
tories by the party submitting 
the interrogatories, and a sepa- 


rate set of papers containing 
answers served by the party 
answering ‘the interrogatories. 


The purpose of the proposed 
amendment is to avoid the prac- 
tical difficulties of referring back 
and forth from one set of papers 
to the other, and places the bur- 
den upon the party initiating in- 
terrogatories to serve the inter- 
rogatories as well as the answers 
thereto, in compliance with R.R. 
4:5-1, as amended. 

Rule 4:43-1. Consolidation 

Proposal: That R.R. 4:43-1 be 
amended to read as follows: 

(a) When actions involving a 
common question of law or fact 
arising out of the same transac- 
tion or series of transactions, are 
pending in [this court] the Su- 
perior Court, the court on motion 
or on its own initiative, may or- 
der [a joint hearing or trial of 
any or all the matters in issue in 
the actions; it may order all] the 
actions consolidated. [; and it 
may make such orders concern- 
ing proceedings therein as may 
tend to avoid unnecessary costs 
or delay.] If the actions are not 
triable in the same county or 
vicinage, the order shall be made 
by the Assignment Judge of the 
county wherein the venue is laid 
in the action first instituted, on 
motion or on his own initiative, 
or on certification of the matter 
to him by a judge of the Law or 
Chancery Division. 

(b) When an action is pending 
in [this court] the Superior 
Court, and another action in- 
volving a common question of 
law or fact arising out of the 
same transaction or series of 
transactions, is pending in any 
County Court, County District 
Court or Municipal Court, [this 
court] the Superior Court on mo- 
tion or on its own initiative may 
remove the action from the other 
court and consolidate it with 
the action in [this court] the Su- 
perior Court. 

(c) When an action is pending 
in any County Court and an- 
other action involving a common 
question of law or fact arising 
out of the same transaction or 
series of transactions is pending 
in another County Court, or a 
County District Court or Mun- 
icipal Court in the same or an- 
other county, [this court] the 
Superior Court on motion may 


remove the actions from the 
other courts and _ consolidate 
them [into one action] in [this 
court] the Superior Court. The 
motion shall be made before the 

Assignment Judge of the county 

wherein the first action in any 

County Court was instituted. 
[(d)] (d) When actions in- 

volving a common question of 
law or fact arising out of the 
same transaction or series of 
| transactions are pending in the 
County District Courts of differ- 
ent counties, the Superior Court 
on motion may remove the ac- 
tions from such courts and may 
order a joint hearing or trial in 
the Superior Court in the same 
manner as provided in para- 
graph (a) of this rule, except 
that the motion shall be made 
before the Assignment Judge of 
the county wherein the first ac- 
tion was instituted. With the 
consent of the parties, the As- 
signment Judge may order all 
the actions consolidated for trial 
in the County District Court 
where any of the action is 
pending. 

(e) In all cases where causes 
in different venues or courts are 
consolidated, the order of con- 
solidation shall state the venue 
in which the consolidated action 
or actions are to be tried and the 
order shall be filed in triplicate 
with the Clerk of the Superior 
Court. The term “consolidate” 
as used in this rule shall mean 
either a consolidation into one 
action or a joint trial or hearing 
of any or all of the matters in 
issue in the actions, as the court 
may order. Unless otherwise or- 
dered by the court, the action 
first instituted shall determine 
which party shall have the privi- 
lege to open and close and in 
other respects shall govern the 
conduct of subsequent proceed- 
ings. Upon a consolidation the 
court may make such order con- 
cerning proceedings therein as 
may tend to avoid unnecessary 
costs or delay. 

Reason: The present rule needs 
rewriting for purposes of clarity 
and to permit the consolidation 
of actions for which no provision 
is now made. 

Rule 4:68-5. Allowances to Re- 
ceivers and Attorneys; Sharing 
of Compensation 
Proposal: That paragraph (b) 

of RR. 4:68-5 be amended to 

read as follows: 

(b) A receiver, attorney for re- 
ceiver, appraiser, auctioneer or 
accountant appointed by the 
court in connection with dissolu- 
tion, liquidation or insolvency 
proceedings, and seeking or re- 
ceiving compensation for ser- 
vices rendered in such proceed- 
ing, shall file with the court an 
affidavit that he shall not in any 
form or guise share and that he 
has not agreed [or agree] to 
share his compensation with any 
person or firm, [except that 
compensation may be shared] 
other than with partners and 
{professional associates] persons 
regularly employed by him or by 
the firm by which he is employed, 
without express approval of the 
court. [; provided however, that] 
Where there is an agreement or 
understanding as to such a 
sharing, other than as between 
partners or [professional associ- 
ates in his employ or in the em- 
ploy of his firm] persons regu- 
larly employed by him or by the 
firm by which he is employed, the 
applicant for an allowance shall 
set forth in his petition for allow- 
ance the name or names of the 
person or persons to share in 
the compensation and the gen- 
eral nature of the contributing 
services rendered. 

Reason: The rule as it now 
stands is ambiguous as to the 


SUPREME COURT RULES COMMITTEE RECOMMENDATIONS 


definition of “professional as- 

sociates” and is apparently con- 
tradictory as to whether an 

agreement can be made to share 
compensation. 

Rule 4:77-1. Issuance of Attach- 
ment; Levy; Venue 
Proposal: That the rule gov- 

erning the issuance of attach- 
ments be amended so that ap- 
plication to the court not be re- 
quired but that the clerk may 
issue the writ in certain cases 
upon the filing of an affidavit 
less elaborate than is now called 
for and without the need for the 
posting of a bond. It is proposed 
that the rule incorporate section 
1 of L. 1901, c. 74 (R.S. 2:42-5 re- 
pealed by L. 1948, ec. 358) which 
provided that an attachment 
shall issue upon the filing of an 
affidavit by the plaintiff, his 
agent or attorney, that (1) the 
debtor absconds from his cred- 
itors and is not resident in this 
State at the time and that he 
owes the plaintiff a debt, speci- 
fying as nearly as practicable the 
amount thereof; or (2) the debt- 
or is not resident in this State 
at the time and that he owes the 
plaintiff a debt, specifying as 
nearly as practicable the amount, 
or has incurred a penalty under 
a statute, which penalty and 
statute shall be specified; or (3) 
there is fraud which would war- 
rant an order for a capias in 
which case the judge shall make 
the order for the issue of an 
attachment. 

Reason: The purpose of this 
suggested change is to speed the 
issuance of attachment when 
prompt action is necessary to 
sieze property. Presently the rule 
requires the preparation of an 
elaborate affidavit satisfying the 
judge, to whom application must 
be made, of the plaintiff’s right 
to the writ, the making of an 
order directing issuance of the 
writ and fixing the amount of 
the property to be attached and 
also, if the judge so directs, the 
posting of a bond to indemnify 
the defendant. 

Rule 4:88-15. Limitation on 
Bringing Certain Proceedings 
Proposal: That this rule be 

completely reexamined in the 

light of the wide variety of vex- 
ing problems that have arisen 
with respect to it. 

Reason: Symptoms of the 
weakness of R.R. 4:88-15 are 
manifested in the fact that law- 
yers and judges are increasing- 
ly giving consideration to: (1) 
The propriety of liberally using 
the general jurisdiction of the 
trial courts in place of proceed- 
ings in lieu of prerogative writs; 
as a result there has been in- 
creasing confusion concerning 
the proper courts, times, and 
methods of proceeding to effect 
a review of executive or admin- 
istrative conduct; (2) The form- 
ulation of elusive decisional law 
on the events which trigger the 
running of the time periods fix- 
ed by R.R. 4:88-15; this deci- 
sional law has not been as prag- 
matically discriminating or as 
prospectively informative as the 
practice under the rule presup- 
poses to be feasible and proper 
judicial action; (3) Ad hoc and 
inadequately explained reformu- 
lation of, or the strained applica- 
tion of the decisional law gov- 
erning the waiver of the time 
limits fixed by the rule. Some of 
the specific problems which 
should be resolved are: (1) The 
extent, if any, to which there is 
a continuing propriety, after the 
decision in Fischer v. Twp. of 
Bedminister, 5 N. J. 534 (1950), 
in characterizing present time 
limits as jurisdictional when it 
is known that the courts may 


(Continued on page 10. col. 1) 
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sometimes waive them and when 
there is a reason to suspect that 
the parties may even be able to 
waive them, at least in some cir- 
cumstances; (2) The extent to 
which proceedings in lieu of pre- 
rogative writs should be exclu- 
sive of all but adequate statutory 
proceedings to which the rules 
overtly defer; (3) The debatable 
practicability of uniformly hand- 
ling many essentially different 
matters by an all inclusive para- 
graph (a) of the rule, subject 
only to the very special variants 
provided in the subsections of 
paragraph (b); (4) Confusion as 
to when, if ever, time limits 
should run from governmental 
acts or non-adjudicatory deci- 
sions or their proper announce- 
ment when consequential and 
real harm may be only potential 
and when they should run only 
from the time of an imminent or 
effected real invasion of some- 
one’s legal rights; (5) Confusion 
as to how to rationally prevent 
the premature running of time 
limits, against less _litigious- 
minded citizens, in light of the 
recognition of very early rights 
to proceed, favoring the most 
litigious citizens, whose accrual 
tends also to trigger the running 
of the time limitations: (6) 
Confusion, effecting doctrines on 
the time for review as well as on 
the parties thereto, about which 
proceedings in lieu of preroga- 
tive writs, if any, are to be con- 
sidered in rem and about how 
the conduct of any such pro- 
ceedings should differ from ord- 
inary inter-party proceedings. 
(Committee Note: Professor Ger- 
ard R. Moran of the Rutgers 
University School of Law has 
been requested by the Commit- 
tee to prepare a memorandum 
pertaining to the problems aris- 
ing under this rule and the in- 
dicated solution of them. When 
received, copies of the memo- 
random will be distributed to the 
delegates to the Conference). 


Rule 4:88-15. Limitation on 
Bringing Certain Proceedings 
Proposa!: That paragraph (b), 

subparagraph (3) of this rule be 

amended to_ specifically state 

that a “recommendation” of a 

board of adjustment is not a de- 

cision within the meaning of the 
rule. 


Reason: R.R. 4:88-15 provides 
for the commencement of ac- 
tions in specified cases within 30 
days. In a zoning application for 
a variance under N.J.S.A. 40:55- 
39, if the application is brought 
under subsection (c) of that 
statute there is no question that 
any action taken, following the 
decision of the Board of Adjust- 
ment, must be brought within 30 
days. However under subsection 
(d), which provides that the 
Board of Adjustment shall re- 
commend to the governing body. 
there has been some question 
concerning the time limit. Spec- 
ifically the situation arises when 
a board of adjustment recom- 
mends a granting of a variance 
under N.J.S.A. 40:55-39(d) to the 
governing body. The governing 
body. however, does not act upon 
that recommendation for over 
30 days. Must a complaint be 
filed against the Board of Ad- 
justment within 30 days even 
though the governing body has 
taken no action? It would seem 
that the recommendation of the 
Board of Adjustment would not 
be a “decision” within the mean- 
ing of R.R. 4:88-15, and there is 
authority for this position. See 
Ackerman v. Board of Com’rs. 
1N. J. Super. 69 (App. Div. 1948): 
Brandon v. Montclair, 125 N. J. L. 
367 (Err. & App. 1940). If such a 
complaint were required it would 
also seem to violate the spirit of 
R.R. 4:88-14, and would be con- 
trary to the presumption that 
the governing body will act ac- 
cording to law. Despite the au- 
thorities cited above, in a re- 
cent case the Superior Court 





‘granted a motion to dismiss the 
complaint against the Board of 
Adjustment in a situation where 
the complaint was filed within 
30 days of the action of the gov- 
erning body but more than 30 
days after the recommendation 
of the board of adjustment. 


Rule 4:88-15. Limitation on 
Bringing Certain Proceedings 
Proposal: That paragraph (b), 

|subparagraph (3) of this rule be 

amended to make plain that 

“publication” is intended to 

mean posting in the office of the 

board of adjustment and not the 


customary meaning of printing | 


in the newspaper. 


Reason: The rules provide that 
the period of limitations will no 
commence until “the publication 
and filing of the decision in the 
office of the (Planning board, the 
board of adjustment or the 
building inspector) ... or, when 
an application has been denied 
by such board or inspector, from 

... the giving of notice thereof 
in writing to the applicant and 
the publication and filing of such 
decision in the office of the board 
or of the building inspector...” 
There is some question whether 
the word “publication” above 
used was intended to mean pub- 
lication in a newspaper, or mere- 
ly the customary usage of the 
word “publication” viz. the post- 
ing of the matter on a bulletin 
board, or some similar arrange- 
ment in the office of the Board 
of Adjustment. The question is 
of some importance inasmuch as 
if the rules intend the publish- 
ing in the newspapers, munici- 
pal budgets will be considerably 
upset as such publication is 
rather expensive. 


Rule 4:88-15. Limitation on 
Bringing Certain Proceedings 


Proposal: That paragraph (b) 
of this rule be amended by the 
addition of a new subparagraph 
(12) providing that no proceed- 
ing in lieu of prerogative writ 
shall be commenced to review an 
assessment for local taxes after 
February 15 following the ap- 
plicable tax year. 


Reason: It now having been 
established that the County and 
State administration tax tri- 
bunals are without jurisdiction 
to grant relief against discrim- 
inatory tax assessments, the 
question has arisen as to the time 
limit prior to which an action in 
lieu of prerogative writ must be 
brought to obtain such relief. It 
has been variously urged in var- 
ious courts with various incon- 
sistent results that: (a) The pro- 
ceeding must be instituted prior 
to June lst of the applicable tax 
year, that date being the date 
of the “accrual of the right to 
such review” under Rule 4:88-15. 
The current year assessment be- 
comes final on May lst, subject 
only to review R.S. 54:4-55. (This 
date was originally April 1st. ‘but 
was changed to May Ist by P.L. 
1955. Chap. 87.) Recently an ac- 
tion brought after May Ist was 
dismissed and is now under re- 
view. (b) There is no time limit 
within which such action may 
be brought because the action is 
based upon a violation of funda- 
mental constitutional right of 
property owners. See Holloway v. 
Pennsauken Twp., 12 N. J. 371 
(1953). June ist seems an un- 
reasonably short limiting date 
because tax bills for the second 
half of the current year. which 
disclose for the first time the 
current year assessment, are not 
distributed until June or July of 
each year. Furthermore, the as- 
sessors’ right to make added 
assessments, such as_ assess- 
ments on new buildings con- 
structed after October 1st of the 
preceding year does not expire 
until October 1st of the assess- 
ment year (R.S. 54:4-63.5). On 
the other hand, an unlimited 
period within which to bring 
such an action may be prejudi- 
cial to the municipality. 


;provisions of paragraph 





II 

PROPOSED AMENDMENTS TO 

THE RULES CONSIDERED BY 

THE COMMITTEE TO BE OF 

MERIT AND NOT TO REQUIRE 

SPECIAL CONSIDERATION BY 

THE CONFERENCE. ADOPTION 
OF THESE PROPOSALS IS 

RECOMMENDED. 

Rule 1:2-8. Notice of Appeal; 
Preparation of Transcript 
Proposal: That paragraph (a) 

of this rule be amended to read 


jas follows: 


(a) Where an appeal is per- 
mitted, it may be taken in any 
cause by serving a copy of a 
notice of appeal upon the attor- 
ney for the respondent and, if 
the appeal is from a judgment of 
a trial court, by serving a copy 
of said notice upon the trial 


| judge by mail and filing the not- 


ice in duplicate with service ac- 
knowledged on one copy, or with 
an affidavit of service annexed 
thereto, with the court from 
which the appeal is being taken. 
The service of the copy of said 
notice upon the trial judge shall 
not be a jurisdictional require- 
ment of the appeal. The clerk of 
said court shall immediately for- 
ward one fully conformed copy 
of said notice to the clerk of the 
court to which the appeal is 
taken, for docketing. Where the 
(e) of 
this rule are applicable, the ap- 
pellant shall endorse on the 
notice of appeal a certification 
that on a date stated he com- 
plied therewith. In capital causes 
where the sentence of death has 
been imposed, the attorney of 
the condemned shall serve forth- 
with upon the principal keeper 
of the state prison, a copy of the 
notice of appeal, certified to be 
a true copy by the county clerk. 
A sentence of death shall be 
stayed by the principal keeper 
on the taking of an appeal. 
Reason: Service, other than by 
mail, upon the judge may be 
difficult to accomplish during 
vacation or absence of the judge 


from his county. (Committee 
Note: Notice to the judge was 


intended only to apprise the 
judge of the appeal and to per- 
mit him to give his reasons for 
the decision or to amplify them 
as paragraph (h) of the rule in- 
dicates. It is not a jurisdictional 
requirement, see Cummins yv. 
Boro of Leonia, —N. J. Super. —. 
(App. Div.), decided March 15, 
1956.) 


Rule 1:4-2. Prosecution of Crim- 
inal Appeals; Report of Prose- 
cutors 
Proposal: That paragraph (b) 

of this rule be amended to read 

as follows: 


1:4-2. Prosecution of Criminal 
Appeals [: Report of Prosecu- 
tors] 

(a) * * *x 
b) [The prosecutor in each 


county shall submit to the Ad- 
ministrative Director of the 
Courts on the opening day of the 
September Term, and on the last 
trial date of the Superior Court 
in December, March and June 
of each year, a list of all pending 
appeals in criminal cases, with 
a statement of the date when 
each appeal was taken, and of 
all further proceedings thereon 
and the date when taken.] The 
prosecutor shall move before the 
court to which the appeal was 
taken for the dismissal for want 
of prosecution, in accordance 
with the rules, of such appeals 
as are subject to dismissal. 

Reason: A sufficient check on 
all pending appeals is now kept 
by the Deputy Clerk of the Su- 
perior Court, Appellate Division 
and by the Clerk of the Supreme 
Court. The reports filed with the 
Administrative Office are there- 
fore unnecessary. 


Rule 1:4-4. Bail After Conviction 
Proposal: That this rule be 
amended to read as follows: 
Pending the prosecution of an 
appeal or proceedings for certi- 
fication in a criminal cause, ex- 
cept as provided in Rule 1:4-5, 
the defendant shall be admitted 
to bail only if it appears that 


the case involves a substantial 

question which should be deter- 

mined by the appellate court. 

Bail may be allowed by the trial 

judge or, if denied by the trial 

judge, who shall briefly state his 
reasons therefor, bail may be al- 
lowed by the appellate court. The 
judge or court allowing bail may 
at any time revoke the order 
admitting the defendant to bail. 

In no case shall a defendant 

convicted of a capital offense 

be admitted to bail. 

Reason: The appellate court 
should know the reasons bail was 
denied by the trial judge when 
application is made to it. 

Rule 1:9-3. Counsel Fees on Ap- 
peal 
Proposal: That this rule be 

amended to read as follows: 

Where, on appeal, a wife pre- 
vails in a divorce, annulment or 
maintenance action, or where 
she is unsuccessful in a divorce, 
annulment, or maintenance ac- 
tion, but the appeal was prose- 
cuted or defended in good faith 
and with reasonable cause and 
there is a reasonable showing 
of financial need, or where [the 
probate of] a will is sustained, 
or the litigation concerns a fund 
in court, counsel fees for services 
rendered on appeal may be al- 
lowed in the appellate court. 

Reason: The above suggestion 
would eliminate the words “the 
probate of” from the above rule. 
It would seem to be the inten- 
tion of the rule to allow counsel 
fees where the appellate court 
sustains the will. The fact that 
the court below allowed or re- 
fused probate should not be one 
of the controlling factors as to 
whether a counsel fee might be 
allowed in the appellate court. 
No reason would seem to exist 
for the distinction, implied in 
the rule at present, between the 
case where the appellate court 
affirms a judgment of probate 
and the case where the appellate 
court sustains the will and re- 
verses the judgment below deny- 
ing probate. 

Rule 1:10-7. Deposit for Costs 
Proposal: That this rule be 

amended to read as follows: 

Within 30 days of the filing of 
the notice of petition for certifi- 
cation, the petitioner, in all civil 
causes, shall deposit $100 with 
the clerk of this court, to answer 
the costs on the petition, if the 
petitioner shall not prosecute the 
same to effect: in default of 
making such deposit on applica- 
tion of the respondent the peti- 
tion may be dismissed by this 
court with costs; except that no 
deposit shall be required where 
a petition is filed by the State or 
any political subdivision thereof. 
or an officer or agency of the 
State or any political subdivision 
thereof, or by direction of any of 
the Principal Departments of 
the State. The provisions of this 
paragraph shall not apply if 
the petitioner has filed a super- 
sedeas bond or made a deposi* 
in lieu thereof pursuant to Rule 
1:4-8. 

Reason: To conform with R.R. 
1:2-10 which calls for a motion 
by the respondent before dis- 
missal. 

Rule 1:12-9. Assignment of Coun- 
sel for Indigent Persons Charg- 
ed with Crime 
Proposal: That paragraphs (a) 

and ‘e) of this rule be amended 

to read as follows: 

(a) Where a person charged 
with crime appears in any court 
without counsel, the court shall 
advise him of his right to coun- 
sel and of the privilege of having 
counsel assigned, if indigent, 
and assign counsel to represent 
him fat the trial] unless he 
elects to proceed without coun- 
sel or is able to obtain counsel. 
A claim of indigency by a person 
seeking the assignment of coun- 
sel shall be verified by a sworn 
statement and the court shall 
advise the claimant of the peii- 
alties for false swearing. When- 
ever practicable counsel shall be 
assigned before arraignment. 

(e) As far as practicable all 





—_—— 


assignments of attorneys ,.— 
counsellors-at-law shall be mag. ¥ 
from the members of the [coy _ 
ty] bar practicing within ¢,| 

















¥ 

county in alphabetical rotatic, Rg 
from a master list to be mair. ail 
tained by the [senior coun |.) 
judge] assignment judge or othe, bins 
judge designated by him, excey| | <p, 
in cases of murder and where yea 
the opinion of the judge th| Ty 
gravity of the offense warranj -, 
the assignment of special coun} -2¢ 
sel and assignments made unde} poy 
paragraph (d) hereof. Law clerkf oro 
and law students [residing in thf -he 
county] shall be assigned wf ma 
them, wherever possible, to ¢ Rul 
as clerks in the investigation an Jud 
preparation of assigned matter; Pi 
Counsel serving under paragraph. . 
(d) hereof shall be given creg: JF. 
for such service on the mas +f ~ t 
list. In cases of murder couns : 
to be or include a counsellor-z:. Ae 
law, shall be assigned by thf... 
court specially and shall be ff 
lowed reasonable compensaticr Sas 

Reason: A survey of the 2 Loan 
signed counsel system has ing Supe 
cated a need to clarify and mak ie 
uniform the practice in the va Dinar 
ious counties as to when coun: .,.. 
is assigned and the proofs of ify... 
digency required. Further, sor bury 
offenses less than murder somf& oun 


times require the appointmen:;: 
special counsel in justice to *h 





indigent. The list of attornef oq 
should be composed of th: nart 
practicing in the county and tHBhy.4o, 
sponsibility for its maintenangi’ “gh 
placed in the Assignment Judsi%. 


The language of the present ru 
“county bar’ has led some : 
assume that members of 
local county bar association 
were included. Law student 
clerks should not 
only in the county I 
dence since many have exp 
a preference to serve near th 
schools or offices. 
Rule 1:12-9. Assignment of Cour 

sel for Indigent Persons Char, 

ed with Crime 

Proposal: That paragraph 
of this rule be amended ‘*o re 
as follows: 

(f) Counsel serving by assig: 
ment of court and under Ri 
4:98-2 on matrimonial m 
or serving under Rule 1:1f 
shall be given credit for 
service on the master list. Cour 
sel assigned to represent a ét 
fendant in any criminal pr 
ceeding shall file his appearan: 
in accordance with Rule 3:5-4'} 

Reason: See proposed amen 
ment to R.R. 3:5-4. 
Rule 1:23-2 and 8:13-5. Judics 

Conference of Magistrates a0 

Municipal Attorneys 

Proposal: That these <wo '4 


be amended to read as follow: 






















1:23-2. Judicial Conference § pote 
Magistrates [and Municip.” 
Attorneys]: County Conieg., - 


ences of Magistrates 

(a) At such times and ps 
as the Chief Justice may 
conference of all the magistr2 
of the municipal courts in! 
State [and all municipal 2% 
neys| shall be held to 
the status of judicial busines 
their various jurisdiction ° 
vise means for relieving 
tion of dockets where this 
be necessary, to improv 
cedure in the courts, and [04 
change ideas with respec: ‘04 
administration of justice. At# 
neys assigned to prosecute (4 
in the municipal courts and‘ 
clerk, deputy clerk [or] and “4 
lations clerk of any municiP 
court [,] may attend the con 
ence, but it shall be the 4 
each magistrate [and m 
attorney] to attend such con: 
ence. 

(b) In each county there ¥ 
be a conference of all the ™ 
istrates of the municipal co 
in the county, which confere™ 
shall meet at least once ™ 
year at the call of the As 
ment Judge. Each county @ 
ference shall elect a chail D 
in default of which a chair™ 
shall be designated by the 
signment Judge. 
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se lime - ——— 
f i Rules Committee Report any political subdivision thereof |The briefs shall not exceed 20 though the defendant is dis- 
mead coed os or by direction of any of the) pages exclusive of table of con- charged [and any]. Any bail 
ae ‘ ‘Continued from page 10) by the court and as to the time principal departments of the tents, table of citations, and ap- taken by him shall be transmit- 
: a ;— at Meee iaenicipal aes when the extension may be State. pendix. Where the motion refers ted to the county clerk. 
tation i i have no direct responsi- granted. Reason: To conform to RR. to a judgment or order, a copy Reason: To clarify the pro- 
ers _iesenwagheeaad le as the municipal Rule 1:28-3. Motion Days and 1:2-10 which calls for a motion thereof shall be included in the cedure with respect to prelimin- 
cunt aang concerned and accord- Pretrial Conferences by the respondent before dis- appendix; and where an opinion ary hearings and preliminary 
otha ee thaws is no reason why they Proposal: That Rule 1:28-3 be missal. has Been filed in the court be- examinations. See proposed 
vened ae be required to attend the #™ended to read as follows: Rule 2:4-1. Applicability of Cer- low the motion shall be accom- amendment to RR. 8:3-3. 
ere st | cnual Magistrates Conference. =©XCePt where it may be deem- tain Supreme Court Rules panied by a copy of the opinion. Ryle 3:5-4. Presence of the De- 
¢ negannua! Mag -.’ ed desirable to continue a trial p : i Oral argument will be had on  fendant; A f Coun- 
e thi The need for a county magis- roposal: That this rule be ll ti endant; Appearance of Cou 
rrant} +rates conference has long been not concluded on a Thursday amended as follows: ™ Se se T P in th sel ‘ 
comlilccopnized and most of the Ver to the following day, Friday The provisions of the follow- eason: To incorporate in the proposal: That this rule be 
preCOE Appellate Division rules provl- amended to read as follows: 


undef ‘counties now have active county 


Clerkf groups. Some _ recognition of 
in thf'these county groups should be 
ed th made in the rules. 

tO ac Rule 1:26-6. Attorney Serving as 
N ané 


Judge 
Proposal: That paragraph (b) 


atten: 


iB bse 


b) An attorney who serves as 
part-time judge of the county 
jistrict court [, criminal judicial 
strict court, or county traffic 
court] shall not practice in [the 
ation nourt of which he is a judge] any 
24% county district court, nor in the 
Superior or Supreme Court in 


& 


a. 2 











i messes reviewed or appealed 
l¢ VayBthereto from such court, nor 
OUNSE chal] he personally appear in 


i lithe trial of any cause before a 


Som#™isury in the Superior Court or 
SOm'#Brounty courts in the county in 
1€N! Genich he is a judge if the gen- 
0 tral panel for such courts is also 
TNEWMysed to furnish jurors in the 
the#rourt in which he serves as 
ind Té judge. 
year | Reason: To conform the rule 
Jude, N. J. S. 2A:6-12 which pre- 
sh ‘Briudes a judge of the County 


,.ppistrict Court from practicing in 
“Bgny County District Court. 
-mule 1:26-6, 1:28-2, 3:10-1, 7:15-1, 
' 8:1-1 and 8:10-1 
a Proposal: That these rules be 
cqqggmended to delete the reference 
speggtnerein to the Criminal Judicial 
~Bpistrict Court and the County 
Traffic Court. 

Reason: These two courts have 
een abolished by the Legisla- 
ture so that any reference to 
hem in the rules is unnecessary. 
ule 1:27B. Enlargement of Time 
_..@ Proposal: That this rule be 
*“Bamended to read as follows: 

; When an act is required or al- 
wed to be done at or within a 
pecified time,— 

((1)] (a) The court in which 
he matter is pending, for cause 
hown, may at any time in its 
iscretion: [(a)] (1) With or 
ithout notice, order the period 
mlarged if application therefor 
made before the expiration of 
1@ period originally prescribed 

as extended by a previous 
rder: or [(b)] (2) Upon motion 
ermit the act to be done after 
l@ expiration of the specified 
etiod if the failure to act was 
1@ result of excusable neglect 


or 
v 





F Cour 
Chars 


uph ! 





t a de 
al pre 
earant 


‘(2)] (b) Unless otherwise ex- 
ssly provided by rule or order 
the court, the parties may, 
fore or after the expiration of 
l@ specified period, enlarge it 
y consent in writing, without 
plication to the court. 

¢) Neither the court nor the 

Ties may enlarge the period 

taking any action under Rules 
A; 327-12: 3:7-18: 4258-2: 

4:61-4; 4:61-6; 4:62-2 

.. Mee 8:7-11. [; nor may they] 

“ * 40) Neither the court nor the 
tte tties may enlarge the time for 
aa any action under Rules 

Ne gM 13-2; 1:10-4; 1:10-5; 2:3; 

- #15; 4:99-6 and 5:3-4, except 

a cio xension for a period not 

= *eeding 30 days from the ex- 

<M c-On of the time permitted 

‘he said rules may be granted 

‘ne court in which the mat- 

"8 pending upon a clear show- 

20f a good cause and the ab- 

ice of prejudice. The applica- 
in for extension may be made 
any time, provided that the 
tion required to be taken with- 
the specified time was in fact 

‘2 within that time as ex- 

nded by the court. 

on: The last unlettered 

““8Taph of the present rule 

““s clarification as to which 

“s Cannot be extended except 


1 
a 
Jan’ 















shall be set aside in all trial 
courts with full-time judges for 
motions and pretrial conferenc- 
es, except as provided in Rule 
4:29-4(d). Nothing herein shall 
be construed as preventing any 


ing rules shall apply to appeals 
taken to this court: 

1:4-1. Supervision of Appeals 
in All Courts 

1:4-2. Prosecution of Criminal 
Appeals [; Report of Prosecutors] 


sions relating to the form of 

motions comparable to RR. 

1:11-1. 

Rule 3:2-3. Proceedings Before 
the Magistrate 


judge from hearing motions 1:4-3. Relief Pending Review Proposal: That paragraphs (a), 
specially at any other time or in Criminal Causes (b) and (c) of this rule be 
from conducting pretrial con-  1:4-4 Bail After Conviction: amended to read as follows: 


ferences on days in addition to Certificate of Reasonable Doubt (a) Appearance. An_ officer 


Friday or as preventing the as- 1:4-5. Stay on Appeals from making an arrest under a war- 
signment judge from scheduling Judgments of Criminal Con- rant issued upon a complaint 
motions, pretrials or trials on a tempt shall take the arrested person, 
Friday when the state of the 1:4-6. Stay of Judgment in without unnecessary delay, be- 


calendar may so require. So far 
as possible, consistent with dis- 
patching the business of the 
courts, jurors shall be excused 


fore the court or magistrate 
named in the warrant. A person 
making an arrest without a war- 
rant shall take the arrested per- 


Civil Causes 

[1:4-7. Application for Stay on 
Appeals from Courts] 

1:4-8. Supersedeas Bond; Cash 


from attendance on Fridays and Deposit son, without unnecessary delay, 
Saturdays. All motions set for 1:4-9. Judgment Against Sure- before the nearest available 
Fridays shall be held in the court ty magistrate [. A] and a complaint 


house or hall of records of the 
county in which the court sits 
unless otherwise ordered by the 
Chief Justice. 

Reason: To give the assign- 
ment judge greater flexibility in 
managing the court calendars. 


shall be filed forthwith and a 
warrant issued thereon. A pre- 
liminary hearing before’ the 
magistrate shall be held forth- 
with. 

(b) {Statement by the Magis- 
trate] Preliminary Hearing. The 
magistrate shall inform the de- 
fendant of the complaint against 
him, of his right to retain coun- 
sel or, if indigent, of the privi- 
lege of having counsel assigned, 
and of his right to have a pre- 
liminary examination. The mag- 
istrate shall allow the defend- 
ant reasonable time and oppor- 
tunity to consult counsel. He 
shall also inform the defendant 
of his right to make a statement 
not under oath as to the charge 
against him, that he is not re- 
quired to make such a state- 
ment and that any statement 
made by him may be_ used 
against him. If the offense 
charged may be tried by the 
magistrate upon waiver of in- 


1:4-10. Transfer of Actions 
Reason: See proposed amend- 
ments to R. R. 1:4-2 and 2:4-3. 


Rule 2:4-3. Application for Stay 
on Appeals from Courts 
Proposal: That a new rule be 

adopted to read as follows: 
Prior to the time that any 

brief has been filed with the ap- 
pellate court on an appeal, or the 
filing of a petition for certifica- 
tion, an application for an order 
granting or denying a stay shall 
be made in the first instance to 
the court from which the appeal 
is being taken, or to which cer- 
tification is sought. Thereafter, 
applications for orders granting 
or denying a stay may be made 
only in the appellate court. Such 
applications shall be made by 
motion. When necessary tempor- 
ary relief may be granted by the 

Appellate Division or a single 

judge thereof without notice for 

a period not exceeding 14 days 


Rule 2:2-3. Appeals from Inter- 
locutory Judgments, Orders or 
Determinations 
Proposal: That paragraph (a) 

of this rule be deleted and that 

paragraphs (b) and (c) be 
amended to read as follows: 
[(a)] Paragraph (a) is deleted. 
[(b)] (a) This court shall have 
the power to permit in its dis- 
cretion an appeal to be taken 
from any [other] interlocutory 
order or judgment or from an 
interlocutory decision or action 
of any state administrative 
agency (other than those gov- 

erned by Rules 5:2-5 and 5:2-9) 

when, in the opinion of the court, 

the grounds of appeal are sub- 


stantial. Application for leave to or until the court or a part |. : : 

take such appeal shall be made thereof next sits, whichever is oer — ep by i. — 

by notice of motion together longer. pee one an qilate anengape _ 
defendant. All waivers of in- 


with supporting affidavit, and 
brief, if any, which shall be 
served and filed within 10 days 
from the order or judgment 
sought to be appealed. 

[(c)] (b) At the time of mak- 
ing a motion for leave to appeal 
pursuant to paragraph [(b)] (a) 
of this rule, the party making 
the motion shall deposit with 
the clerk of the court $50 to 
answer the costs on the motion 
and in default thereof the mo- 
tion may be dismissed with costs, 
except that no deposit for costs 
shall be required where the mo- 
tion is made by the State or any 
political subdivision thereof or 
any Officer or agency of the State 
or any political subdivision 
thereof or by direction of any 
of the principal departments of 
the State. 

Reason: The present para- 
graph (a) permits appeals as of 
right from interlocutory orders 
and judgments in many picayune 
matters. Time would be saved in 
the long run if all such appeals 
were upon leave of court. 


Reason: The same power given 
a single judge of the Appellate 
Division to grant a stay from the 
action of administrative agencies 
under Rule 4:88-12 ought to be 
allowed in all appeals. Except 
for the addition of the last sent- 
ence the rule is the same as R.R. 
1:4-7 now applicable to the Ap- 
pellate Division. 

Rule 2:11. Motions 

Proposal: That paragraphs (a) 
and (b) of this rule be amended 
to read as follows: 

(a) A written motion and not- 
ice of the hearing thereof to- 
gether with supporting briefs 
shall be served and filed not later 
than 10 days before the time 
specified for the hearing unless 
the court permits otherwise. Ser- 
vice shall be made as provided 
in Rule 4:5-2 

(b) When a motion is support- 
ed by affidavit, the affidavit shall 
be served with the motion; any 
opposing affidavits shall be 
served and filed not less than 5 
days before the hearing unless 
the court permits otherwise. An- 
swering briefs shall be served 
and filed not less than 5 days 
before the hearing unless the 
court permits otherwise. 

Reason: Briefs are required 
before hearing for the proper 
consideration of a motion by the 
Appellate Division. 

Rule 2:11. Motions 

Proposal: That a new para- 

graph (d) be added to this rule 


dictment and trial by jury shall 
be in writing, signed by the de- 
fendant, and shall be filed and 
entered on the docket. 

(c) Preliminary Examination. 
If the defendant does not waive 
indictment and trial by jury but 
does waive preliminary examin- 
ation, the magistrate shall forth- 
with bind him over to await final 
determination of the cause. If 
the defendant does not waive 
examination, the magistrate 
shall hear the evidence within a 
reasonable time. The defendant 
may cross-examine witnesses 
against him. If, from the evi- 
dence, it appears to the magis- 
trate that there is probable 
cause to believe that an offense 
has been committed and the 
defendant has committed it, the 
magistrate shall forthwith bind 
him over to await final determin- 
ation of the cause, otherwise, the 
magistrate shall discharge him; 
provided, however, that a mag- 
istrate shall not discharge the 
defendant without first giving 
the county prosecutor notice and 
an opportunity to be heard. Such 
notice may be oral, or may be in 
writing, and shall state when the 
county prosecutor may appear 
and be heard. An entry shall be 
made on the docket as to when 
and how such notice was given. 
The magistrate shall admit the 
defendant to bail as provided by 
these rules. After concluding the 
proceeding the magistrate shall 


Rule 2:2-3. Appeals from Inter- 
locutory Judgments, Orders or 
Determinations 
Proposal: That paragraph (c) 

of this rule be amended to read 

as follows: 

(c) At the time of making a 
motion for leave to appeal pur- 
suant to paragraph (b) of this 
rule, the party making the mo- 
tion shall deposit with the clerk 


of the court $50 to answer the to read as follows: transmit, forthwith, to the 
costs on the motion and in de- (d) All motions shall be sub- [prosecuting attorney] county 
fault thereof on application of mitted in the form prescribed prosecutor all papers in the 


cause [, whether the defendant 
be held og dismissed,] in the 
event the defendant is not dis- 
charged; provided, however, that 
when the county prosecutor so 
requests the magistrate shall 
forward the papers to him even 


by Rule 2:7-2 and shall be ac- 
companied by a supporting brief 
clearly stating the object of the 
motion and the facts on which it 
is based, together with relevant 
argument. The facts shall be 
verified on personal knowledge. 


the respondent the motion may 
be dismissed with costs, except 
that no deposit for costs shall be 
required where the motion is 
made by the State or any polit- 
ical subdivision thereof or any 
officer or agency of the State or 


(a) The defendant shall be 
present at every stage of the trial 
including the impaneling of the 
jury and the return of the ver- 
dict, and at the imposition of 
sentence, except as otherwise 
provided by these rules. In pros- 
ecutions for offenses not pun- 
ishable by death the defendant’s 
voluntary absence after the trial 
has been commenced in his 
presence shall not prevent con- 
tinuing the trial to and includ+ 
ing the return of the verdict. A 
corporation shall appear by 
counsel for all purposes. The de- 
fendant’s presence is not requir- 
ed ata reduction of sentence 
under Rule 3:7-13. 

(b) Counsel for a defendant in 
any criminal proceeding shall 
forthwith file his appearance 
with the clerk of the county 
wherein the venue is laid. 

Reason: The county clerks 
should be informed of the names 
of counsel representing defend- 
ants in criminal cases so that 
notices may be properly sent to 
the counsel. Similar notice by 
assigned counsel will indicate 
their acceptance of the assign- 
ment. 

Rule 3:10-3. Notice of Appeal 

Proposal: That this rule be 
amended to read as follows: 

The notice of appeal shall set 
forth the title of the cause; the 
name and address of the appel- 
lant and of his attorney, if any; 
a general statement of the na- 
ture of the offense; the date of 
the judgment; the sentence im- 
posed and, if the defendant is in 
custody, the place of confine- 
ment and the name of the court 
to which the appeal is taken. 
There shall be endorsed on the 
notice of appeal a statement as 
to whether or not a stenographic 
record was made in the court 
from which the appeal is taken. 

Reason. It is necessary for the 
county court to know whether to 
schedule the matter for a plen- 
ary trial de novo or for a hear- 
ing on the record. 

Rule 3:10-6. Relief Pending Ap- 
peal 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) When a sentence of im- 
prisonment has been imposed, 
and an appeal from the judg- 
ment of conviction has been 
taken, the [court in which the 
conviction was had or to which 
the appeal has been taken] trial 
judge or, if denied by the trial 
judge, the appellate court, as 
provided in Rule 1:4-4, may or- 
der the appellant admitted to 
bail, pending appeal, and upon 
the appellant entering into a 
recognizance with sufficient 
surety conditioned for his ap- 
pearance before the court to 
which the appeal has been tak- 
en, to prosecute the appeal, and 
to abide the judgment thereof, 
that court shall forthwith dis- 
charge him from custody. 

Reason: Under R.R. 1:4-3 and 
1:4-4 application for bail after 
conviction must first be made to 
the trial court. This amendment 
would make R.R. 3:10-6(a) con- 
sistent with them. 

Rule 3:10-10. Hearing on Appeal 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) If in the court from which 
the appeal is taken a _ steno- 
graphic record was made pur- 
suant to Rule 8:7-5, a transcript 
of the trial certified by the mag- 
istrate as correct shall be filed 


(Continued on page 12, col. 1) 
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with the clerk of the appellate 
court within 10 days after the 
filing of the notice of appeal. In 
such cases the trial of the ap- 
peal shall be heard de novo on 
the record unless by reason of the 
application of subsection (b) 
hereof it shall appear that the 
rights of either party may be 
prejudiced, in which event there 
shall be a plenary trial de novo. 
Briefs, if any, shall be served and 
filed prior to the date fixed for 
the hearing. The hearing shall 
consist solely of oral argument. 
In all other cases in which no 
stenographic record was made in 
the court from which the appeal 
is taken, the appeal shall oper- 
ate as an application for a plen- 
ary trial de novo without a jury 
in the court to which the appeal 
is taken and the proceedings in 
such court shall be taken steno- 
graphically. 

Reason: The mandatory na- 
ture of the requirement that the 
new trial must be on the steno- 
graphic record alone can deprive 
the defendant of his day in court 
where amendments are allowed 
or subvert justice when amend- 
ments are denied in an effort to 
prevent this deprivation of his 
right. 

Rule 3:10-10. Hearing on Appeal 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) If in the court from which 
the appeal is taken a _ steno- 
graphic record was made pur- 
suant to Rule 8:7-5, [a] an orig- 
inal and a copy of the transcript 
of the trial certified by the mag- 
istrate as correct shall be filed 
by the appellant with the clerk 
of the appellate court within 10 
days after the filing of the notice 
of appeal. In such cases the trial 
of the appeal shall be heard de 
novo on the record. Briefs, if 
any, shall be served and filed 
prior to the date fixed for the 
hearing. The hearing shall con- 
sist solely of oral argument. In 
all other cases in which no sten- 
ographic record was made in the 
court from which the appeal is 
taken, the appeal shall operate 
as an application for a plenary 
trial de novo without a jury in 
the court to which the appeal is 
taken and the proceedings in 
such court shall be taken steno- 
graphically. 

Reason: At present in many 
cases there is such demand for 
the transcript that it is often 
not available for the judge’s use. 
Although not required by rule 
it is the practice in workmen’s 
compensation cases to serve the 
adversary with a copy. (Com- 
mittee Note: The expense in- 
volved would be slight as these 
transcripts generally are very 
short and the cost of an extra 
copy would be only 12's cents a 
page.) 

Rule 4:4-4. Summons: 

Service 

Proposal: That paragraphs (a) 
and (b) of this rule be amended 
to read as follows: 

(a) Upon an individual other 
than an infant under 14 years of 
age or an incompetent person, 
by delivering a copy of the sum- 
mons and complaint to him per- 
sonally; or leaving a copy there- 
of at his dwelling house or usual 
place of abode with some com- 
petent member of his family of 
the age of 14 years or over then 
residing therein: or by deliver- 
ing a copy thereof to a person 
authorized by appoiniment or by 
law to receive service of process 
in his behalf; 

(b) Upon an infant under 14 
years of age, by delivering a copy 
of the summons and complaint 
personally [(1)] to his father. 
mother or the guardian of his 
person or a competent adult 
member of his family with whom 
he resides, or if service cannot 
be made upon any of them, then 
as provided by order of the court 
[, and (2) if the infant be of the 
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age of 14 years or over, also to 
the infant]; 

Reason: Under existing rules 
an infant may be served with 
process by leaving a copy of the 
summons and complaint at his 
dwelling house or usual place of 
abode with some competent 
member of his family of the age 
of 14 years or over then residing 
therein. If an infant 14 years or 
over can receive a summons for 
an adult member of his family 
it is reasonable for him to re- 
ceive it for himself, or for an 
adult member of his family to 
receive it for him. In practice it 
has been found very difficult to 
make service upon both the in- 
fant and adult member of his 
family. The instance of both be- 
ing present when the process 
server arrives is seldom found 
and if service is made upon one 
it then becomes most difficult 
to make the additional service 
now required. 

Rule 4:4-4. Summons: 

Service 

Proposal: That paragraph (b) 
of this rule be amended to read 
as follows: 

(b) Upon an infant, by deliver- 
ing a copy of the summons and 
complaint personally (1) to his 
father, mother or the guardian 
of his person or a competent 
adult member of his family with 
whom he resides, or if service 
cannot be made upon any of 
them, then as provided by order 
of the court, and (2) if the in- 
fant be of the age of 14 years or 
over, also to the infant [;]. The 
requirements of service of pro- 
cess or notice upon a father, 
mother, guardian or adult, com- 
mon to more than one infant de- 
fendant in any action shall be 
deemed complied with under 
these rules, if one copy of the 
summons and complaint or other 
notice shall be served or given 
to such person in the manner 
provided for under these rules; 

Reason: The purpose of the 
above amendment is to lessen 
the number of copies of com- 
plaints, notices of motion for 
appointment of guardian and 
the like, which must be served 
upon the common parent of 
more than one infant. The cost 
of the multiple copies must be 
borne by litigants and such costs 
often prove burdensome. It is 
believed that the service of mul- 
tiple copies of such documents 
does not add to the comprehen- 
sion and understanding of a 
parent whose attention is di- 
rected to the infant’s interests 
by the summons, notice, or other 
papers served. 


Rule 4:5-10. Briefs and Memo- 
randa 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) When mandatory. When- 
ever the rule providing for a mo- 
tion or other proceeding indi- 
cates that the court is to be 
furnished with briefs, the mov- 
ing party shall [submit such 
brief by filing in the manner 
provided in Rule 4:5-5 at least 4 
days before hearing or argu- 
ment. At the same time service 
thereof shall be made pursuant 
to Rules 4:5-1 and 4:5-2.] serve 
and file such brief with the mo- 
tion. Answering briefs shall be 
[similarly] served and filed at 
least 24 hours before hearing. 

Reason: Briefs are required on 
various motions: e.g., R.R. 4:12-2, 
4:12-3, 4:58-3 and 4:88-4. None 
of these rules indicate whether 
the brief of the moving party is 
to be served with a notice of mo- 
tion, so presumably resort must 
be made to Rule 4:5-10 (a), 
which, in effect, says that the 
moving party is to submit his 
brief to the court at least four 
days before hearing, and “at the 
same time, service thereof shall 
be made pursuant to Rules 4:5-1 
and 4:5-2”, which would indicate 
that the brief for the moving 
party need not be served with 
the notice of motion and not 


Personal 


until four days prior to the hear- 
ing date. This invariably results 
in a necessary adjournment of 
the motion because opposing 
counsel does not have time to 
study the arguments in the brief 
and prepare an answering brief, 
which must be similarly served 
and filed at least 24 hours before 
hearing. 

Rule 4:41-5. Disposition of Cases; 

Calls 

Proposal: That this rule be 
amended to read as follows: 

The county clerk shall also 
keep separate lists of cases un- 
disposed of in the Law and 
Chancery Divisions. He _ shall 
maintain for the use of the judg- 
es assigned to the disposition of 
such cases in his county copies 
of the list in their respective 
divisions. Such judges assigned 
to the Chancery Division shall 
thereupon be responsible for the 
expeditious movement and dis- 
position of the cases pending in 
their respective vicinages and 
the Assignment Judge shall be 
responsible for the Law Division 
list. 

Pretrial conferences shall be 
held on Fridays or such other 
days as the court shall order. 
Thereupon the cases shall be as- 
signed for trial within, so far as 
practicable, 2 weeks after the 
pretrial conference. Call lists 
shall be made by the court and 
rules relative to the calendar 
may be promulgated by the as- 
signment judge of the [judges 
sitting in any] county as he 
deems [they deem] expedient. 

Reason: To make it plain that 
control of the calendar in the 
Law Division is in the Assign- 
ment Judge. 

Rule 4:52-2. Papers and Exhibits 
to Jury Room 

Proposal: That this rule be 
amended to read as follows: 

Papers read in evidence and 
exhibits received in evidence and 
a list, to be submitted by counsel 
and approved by the court, of the 
various items of damage upon 
which proof was submitted at 
the trial, including hospital and 
medical bills, loss of wages and 
other out-of-pocket expenses 
may be taken by the jury into 
the jury room 

Reason: The refusal of judges 
to permit this in complicated 
cases involving third party suits 
or where suits have been con- 
solidated for trial overburdens 
the jury and defeats the ends of 
justice. 

Rule 4:55-1. Form; Settlement 

Proposal: That this rule be 
amended to read as follows: 

A judgment shall not contain a 
recital of the pleadings or a rec- 
ord of prior proceedings. Except 
as otherwise provided in these 
rules or by law, the form of judg- 
ment and orders shall be settled 
upon notice to every party af- 
fected thereby who is not in de- 
fault for failure to appear. Ex- 
cept for ex parte matters, no 
judgment or order shall be sign- 
ed by the court except in the 
presence of the attorneys for 
every party affected thereby who 
is not in default for failure to 
appear unless such judgment or 
order has affixed thereto the 
written approval or lack of ob- 
jection of such attorney or party 
to the form of the order. Decrees 
are superseded, and judgments 
shall be entered in their stead. 
In any case where it is necessary 
for the trial judge to execute a 
formal written judgment, such 
judgment shall be presented 
within ten days after the deci- 
sion of the judge is made known, 
unless the court for sufficient 
reason shall grant further time. 

Reason: Recently, particularly 
during the summer months, at- 
torneys have been confronted 
with signed orders which were 
not in conformity with the 
court’s decision. Even when a 
form of order is settled on noi- 
ice, it may be necessary to return 
to the office to have the order 
typed, in that situation it is 
possible for the order to be typed 
other than was decided upon. 





The rule should make it clear 
that no order can be signed by 
the court unless and until it has 
been submitted to the adversary 
for approval as to form. 
Rule 4:74-1. In General 

Proposal: That this rule be 
amended to read as follows: 

Process to enforce a judgment 
or order for the payment of 
money, other than alimony or 
maintenance awarded in a mat- 
rimonial action, and process to 
collect costs allowed by a judg- 
ment or order, shall be a writ of 
execution except where the court 
otherwise orders or where in the 
case of a capias ad satisfacien- 
dum the law otherwise provides. 
The amount of the debt, dam- 
ages and costs really due and 
to be raised by the writ shall be 
endorsed thereon by the party 
at whose instance it shall be is- 
sued before its delivery to the 
sheriff or other officer. Unless 
the court otherwise orders, every 
writ of execution shall be di- 
rected to a sheriff, and it shall 
be returnable 3 months after its 
teste, except that in case of a 
sale the sheriff shall make return 
of the writ and pay to the clerk 
any surplus in his hands within 
30 days after the sale, and ex- 
cept that a capias ad satisfac- 
iendum shall be returnable not 
less than 8 and not more than 
15 days after its teste. One writ 
of execution may issue upon one 
or more judgments or orders in 
the same cause. 

Reason: This specific language 
was formerly contained in RS. 
2:27-318. Presently there is no 
similar provision in the rules 
governing District Court prac- 
tice. It is reeommended that the 
District Court rule, R.R. 7:11-1, 
be amended to contain the stat- 
utory language and, since this 
is to be done, that the rule gov- 
erning Superior and County 
Courts have like language. 

Rule 4:74-3. Wage Executions; 
Notice, Order, Hearing 

Proposal: That this rule be 
amended to read as follows: 

Proceedings for the issuance 
of an execution against the 
wages, debts, earnings, salary, 
income from trust funds or pro- 
fits of a judgment debtor, shall 
be on notice to the judgment 
debtor. Such notice shall be sub- 
stantially in the form set forth 
in County District Court Form 
10, printed in the Appendix of 
Forms, and shall state that an 
order for issuance of such wage 
execution will be entered as of 
course unless the judgment debt- 
or notifies the clerk of the court 
{and judgment creditor] in writ- 
ing, within 10 days after service 
of said notice, which writing 
shall contain the reason why 
such an order should not be 
entered. If a judgment debtor 
does so notify the clerk, the 
clerk shall set the application 
for such order down for a hear- 
ing, giving notice by mail to the 
parties or their attorneys of the 
time and place thereof. 

Reason: The court clerk, re- 
ceiving notice of objection to the 
issuance of wage execution, is 
obliged to schedule a hearing 
and to notify the parties or their 
attorneys. No notice to the judg- 
ment creditor or his attorney is 
necessary. See proposed amend- 
ment to R.R. 7:11-5. 

Rule 4:88-12. Motion to Appellate 

Division for Stay 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) Upon or after the filing of 
a notice of appeal or petition for 
declaratory judgment as afore- 
mentioned, the appellant or pet- 
itioner may, by motion support- 
ed by affidavit, apply to the 
Appellate Division for ad interim 
relief staying the operation of 
the decision, action, or rule un- 
der review, which relief may be 
granted by the court, with or 
without terms. When necessary, 
temporary relief may be granted 
without notice for a period not 
exceeding [10] 14 days or until 
the court next sits, whichever is 





the longer [by the Appelle 

Division or a single judge ther. 

of]. 

Reason: Temporary relief froy, 
orders of state administratiy:)- 
agencies up to 14 days permi; 
the matters to be brought on z: 
least one week beyond the nerf 
sitting of the court after it h; 
been granted. Further, it ma; 
happen, during vacation, th; 
the court will not sit within zp: 
14 days and this amendme;: 
would extend temporary relic 
until the court next sits. 

Rule 4:92-6. Appeal from Repor 
of Commissioners 
Proposal: That paragraph 12 

of this rule be amended to reag 

as follows: 

(a) An appeal from the repor IR: 
of the commissioners shal] >»: 
taken by filing a notice of appe:z 
not later than 10 days after th 
date fixed for the filing of the: 
report or after the service o 
copy of such report by the ap.& 
pealing party upon [each a¢. 
verse party] only parties or per. 
sons in possession and parti« 
who have an interest in each 
tract or parcel involved in th 
appeal and who shall have ap. 
peared personally or by attorne— 
before the commissioners, which. 
ever time is the earlier, but coi 
application of any party 
court may, for good cause show: 
extend the time for not mor 
than 30 days. The appellant i: 
the notice of appeal may mai: 
a demand for a jury trial. If x 
such demand is made by thea 
pellant any other party 
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within 10 days after the se Reaso! 
of such notice of appeal file ge" - 
demand for a jury trial. Tugeule ?: 
notice of appeal shall also inp unt 

:..[. Propos 


clude notice of an application 
an order fixing the date of tri 
Reason: Paragraphs (a) an 
(ce) of this rule are inconsisten 
(a) should conform with (c). 
Rule 4:98-6. Previous File or Re- 
cord 
Proposal: That paragraph 
of this rule be amended to reat 
as follows: 
(a) In every action where = 
appears by a pleading that the: 
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has been previous litigation = oie 
this State between the parti: sihande 
respecting the marriage or “fe, spec 
dissolution, or the maintenany . comin 
of the wife, it shall be the aeneis 
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domestic relations court, as be nplicatio 
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of the county where the acticfqe 

is to be tried, the complete 4 ule 4:10 
in the earlier action or a certifie(gm Revs Se 
copy thereof. At the conclusit: Proposa 
of the action such file shall ® a 
returned and, if there had bet? diame 
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and domestic relations court. e® | if 
copy of any final judgmen: qh ong 
order awarding alimony or sur ae 20 d 
port shall be sent to such juven:f@" Which 
and domestic relations court * gl 


that it may take such f 
action as may be appropriaié. 

Reason: A certified copy © 
serve the purpose and elimina 
the danger of lost files. 
Rule 4:98-9. Alimony and Sur 

port Payments 

Proposal: That paragraph # 
of this rule be amended to re# 
as follows: 

(a) Payments Through Prob 
tion Office. In awarding alim0=! 
or support, or both, the cou 
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pether with information con- 
; ening the addresses of both 
arties and their telephone num- 
ers, if known, and the place of 
pmployment, if known, of the 
Harty against whom the award 





““T) Reason: To obviate doubt as to 
‘Pinen the copies of the order or 
judgment are to be filed and 
revent confusion caused by 
2. R. 1:27. 
‘P Rule 4:106-6. Exceptions 
Proposal: That this rule 
‘2 Bi mended to read as follows: 
eat tn all actions for the settle- 
sent of accounts, other than 
por Brienary actions, any interested 
% Berson may, on or before the 
€..-urn of the notice or order to 
w cause, or within such time 
; the court may allow, serve 
non the accountant exceptions 
> any item in or omission from 
dhe account [.], including any 
‘T-B xceptions to the commissions or 
‘Battorney’s fees requested. The 
ceptions shall be in writing 
ed by the exceptant or his 
rney, and shall state partic- 
ly the item or omission ex- 
ed to, and the modification 
ht in the account and the 
ons for the modification. Ex- 
ion to a guardian’s inter- 
te account may be taken 
tated in N. J. S. 3A:9-6. An 
tion may be stricken on 
n because of its insuffic- 
ney in law. 
Reason: See proposed amend- 
rent to R.R. 4:107-1 and 3. 





be 








































Rule 4:107-1. Affidavit of Ac- 
countant’s Services 
' Proposal: That this rule be 


mended to read as follows: 

On every application for com- 

I ns on corpus, where the 
s corpus receipts have ex- 
ed $50,000 the applicant 
1 {, unless the court other- 
directs,] file with the clerk 
f:he court at least 20 days pri- 
tr to the day on which the ac- 
bunt is to be settled an affidavit 
stating [fully his pains, 
nuble and risk] in detail the 
ature of the services rendered 
1 administering the estate 
nd specifying the amount of 
lhe commissions requested. 
Reason: The affidavit of ser- 
ces should be made mandatory 
the amount requested dis- 
i in advance so that the 
posing party may determine 
her or not to oppose the 
cation. See proposed amend- 
ent to R.R. 4:106-6 and 4:107-3. 
ule 4:107-3. Affidavit of Attor- 
neys Services 
Proposal: That this rule 
mended to read as follows: 
On every application for at- 
’s fees, the attorney shall 
¢ [, if required by the court] 
ith the clerk of the court at 
ast 20 days prior to the date 
nm which the account is to be 
ttled an affidavit stating in 
tail the nature of the services 
ndered and_ specifying the 
mount of the attorney’s fees 
quested. 
Reason: The affidavit of ser- 
és Should be made mandatory 
the amount requested dis- 
sed in advance so that the 
ng party may determine 
her or not to oppose the 
tion. See proposed amend- 
‘nt to R.R. 4:106-6 and 4:107-1. 
Pecial Rule 4 

Proposal: That this rule be 
mended to provide that papers 
‘Middlesex County be retained 
' the Clerk of the Superior 
curt at Trenton. 

Reason: Middlesex County 
aiters are now heard in Tren- 
vhereas they were previously 
“ard in Union County. 

le 5:2-5. Workmen’s 

Pensation Appeals 
Proposal: That paragraph (b) 
‘is rule be amended to read 
‘ follows: 

.°' The appellant shall, within 
*tays after filing the notice of 
*Peal unless the court by order 
nds the time to not exceed- 
8 total of 30 days, file with 
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the clerk of the law division of 
the county court all the exhibits 
and [a] an original and one first 
carbon copy of the transcript of 
the record and testimony in the 
cause, which transcript and copy 
shall be prepared by the appel- 
lant and submitted to the sec- 
retary of the division of work- 
men’s compensation for certifi- 
cation. The copy of the transcript 
shall be made available to the 
attorneys. Immediately upon fil- 
ing the transcript and copy, the 
court shall fix a date for the 
hearing of the appeal, which 
shall be held not more than 10 
days after the expiration of the 
time allowed for filing of the 
respondent’s brief. At least 10 
days’ notice of the date fixed for 
the hearing shall be served upon 
the respondent by the appellant. 
Reason: To make the carbon 
available to the attorneys for the 
preparation of their briefs as is 
done in appeals to the Appellate 
Division and Supreme Court. See 
R.R. 1:2-8(e) and 1:6-1(c). This 
is presently done as a matter of 
practice in virtually all cases. 
Rule 5:2-6. Collection of Penal- 
tie, Appeals from Penalties 
Imposed by Municipal Courts; 
Confiscation of Chattels; Civil 
Actions Generally 
Proposal: That subparagraph 
(3) of paragraph (b) of this rule 
be amended to read as follows: 
(3) The court rendering the 
judgment appealed from shall 
send a [transcript of the pro- 
ceedings] certified copy of the 
record and judgment in the 
cause, under the hand and seal 
of the court, together with the 
bond or deposit, if any, to the 
clerk of the county court to 
which the appeal is taken, with- 
in 10 days after the perfecting 


of the appeal as provided in 
paragraph (1) above. 
Reason: The court below is 


only in a position to furnish a 
copy of the record. The language 
in the present rule is inappropri- 
ate. 


Rule 5:3-4. Review of and Relief 
from Surrogate’s Judgment 
Proposal: That paragraph (a) 

of this rule be amended to read 

as follows: 

‘a) Any person aggrieved by a 
judgment of the _ surrogate’s 
court of any county may, with- 
out notice, move before the coun- 
ty court of the county [, on not- 
ice to the plaintiff,] for an order 
requiring [him] the plaintiff to 
show cause why the judgment 
should not be set aside or modi- 
fied: provided however [notice 
of the motion is served upon the 
plaintiff] the application for the 
order to show cause shall be 
made within 3 months after en- 
try of the judgment, or within 6 
months thereafter in cases where 
the moving party resided out of 
this State at the entry of the 
judgment. 

Reason: It is unnecessary to 
provide for a notice under R.R. 
5:3-4(a). No notice is needed 
under R.R. 5:3-4(b) (e.g. where 
application is made to set aside 
the judgment of the surrogate 
on the ground of a fraud upon 
the court) or under R.R. 5:3-3 
(e.g. where a caveat has been 
filed with the surrogate). 

Rule 7:4-6. Service of Process; 
By Whom and How Served; 
Dismissal for Failure to Serve 
Proposal: That a new para- 

graph (c) be added to this rule 

to read as follows: 

(c) If the summons is not 
served within 3 months after the 
filing of the complaint the com- 
plaint against the party to 
whom it was directed shall be 
dismissed subject to being re- 
opened without the filing of a 
new complaint if service is there- 
after effected. Such dismissal 
shall be made by the clerk with- 
out order of the court and shall 
be evidenced by an entry thereof 
in the docket. 

Reason: To clear the records 
of “dead’’ cases numbering into 
the thousands which, in all prob- 


ability, will never be prosecuted 
to conclusion. 
Rule 7:7-7. Marking Action “Not 

Moved” 

Proposal: That this rule be 
amended to read as follows: 

The court may, at the request 
of either party to an action, or 
upon the court’s own motion, 
order the action marked “Not 
Moved”; thereupon within [six] 
four months after the day upon 
which the cause was marked 
“Not Moved”, and not thereafter, 
either party may bring the cause 
to trial upon written request to 
the clerk to fix a date for trial. 
At least five days before filing 
such request with the clerk, the 
party making the request shall 
serve upon each adverse party 
entitled to participate in the 
trial, a written notice of such 
request. 

Service of the notice may be 
made upon the adverse parties, 
or their attorneys, in the same 


manner as provided in thease 
rules and in Rule 4:5, for the 
service of notice of motions. 


Proof of such service shall be 
filed with the clerk. 

The clerk shall thereupon fix a 
day for trial and the action shall 
proceed as if it had not been 
marked “Not Moved”. If the ac- 
tion is not restored to the trial 
calendar as herein provided, 
within [six] four months after 
the same has been marked “Not 
Moved,” the same shall be [con- 
sidered as] dismissed without 
prejudice, but such dismissal 
shall not thereafter be set aside. 
Such dismissal shall be made by 
the clerk without court order and 
shall be evidenced by an entry 
thereof in the docket. 

Reason: A case should be dis- 
missed by definite action rather 
than have the records cluttered 
with cases “considered” dismiss- 
ed. The time which a case may 
remain on the “Not Moved” list 
should also be reduced. See pro- 
posed amendment to R.R. 7:9-4. 


Rule 7:8-2. Demand for Jury; 
Payment of Fee 
Proposal: That a new para- 


graph (f) be added to this rule 
to read as follows: 

(f) In the event that two or 
more actions are consolidated 
for trial, there need be only one 
demand for jury and only one 
jury fee shall be required. 

Reason: N. J. S. A. 22A:2-37 
provides that where a jury is 
demanded in the District Court 
a fee of $14 shall be paid the 
clerk of the court. The practice 
varies from county to county in 
consolidated cases. In some coun- 
ties one fee is charged for each 
case in a consolidated trial even 
though there but one jury 
used. In other counties one fee 
is charged for each trial regard- 
less of the number of cases con- 
solidated. The latter seems more 
equitable. 

Rule 7:9-2. Judgment by Default 

Proposal: That paragraph (b) 
of this rule be amended to read 
as follows: 

(b) By the Court. In all other 
cases the party entitled to a 
judgment by default shall apply 
to the court therefor. No judg- 
ment by default shall be entered 
against an infant or incompetent 
person except upon notice to his 
guardian or a guardian ad litem 
appointed for him. The court 
may order written notice of the 
application for judgment to be 
served upon the party against 
whom judgment by default is 
sought if it shall seem to the 
court that justice so requires. 

Whenever application is made 
for the entry of judgment by 
default in deficiency suits or 
claims based directly upon the 
sale of a chattel which chattel 
has been re-possessed peaceably 
or by legal process, the plaintiff 
shall prove before the court a 
description of the property, the 
amount realized at the sale or 
credited to the defendant and 
the cost of sale. 

When the plaintiff's claim 
against a defendant is for an 
unliquidated sum which, in the 


1S 


judgment of the court, is sus- 
ceptible of proof through per- 
sonal knowledge as opposed to 
opinion or expert testimony, if 
the defendant has defaulted for 
failure to appear, plead, or other- 
wise-defend, the court shall en- 
ter judgment against the de- 
fendant upon either oral proof 
presented in open court, or upon 
an affidav# reciting the same 
qualifications and containing the 
same information as in the case 
of oral proof. In automobile neg- 
ligence actions proof of property 
damage may be given by auto- 
mobile mechanics upon affidavit 
substantially in the form _ set 
forth in County District Court 

Form 10A, printed in the Appen- 

dix of Forms. Such judgment 

shall be for the net amount due 

and costs. 

Reason: R.R. 7:9-2(b) present- 
ly provides for proof by affidavit 
but many such affidavits are in- 
adequate and the practice var- 
ies from county to county. In the 
interest of uniformity a stand- 
ard form is recommended. See 
proposed County District Court 
Form 10A. Further, this proposal 
makes it plain that an automo- 
bile mechanic may be permitted 
to offer proof by affidavit in 
automobile negligence cases. 
Presently there is some belief 
that mechanics give opinion or 
expert testimony and therefore 
must be called for oral proof. 
Rule 7:9-4. Judgment by Default; 

Time for Entry 

Proposal: That this rule be 
amended to read as follows: 

Where a party entitled to a 
judgment by default fails to ap- 
ply for the same within 4 months 
after entry of default, no judg- 
ment shall be entered and the 
cause shall be [considered] dis- 
missed without prejudice. Such 
dismissal shall be made by the 
clerk without order of the court 
and shall be evidenced by an en- 
try thereof in the docket. 

Reason: A case should be dis- 
missed by definite action rather 
than have the records cluttered 
with cases “considered” dismiss- 
ed. See proposed amendment to 
RRS 7: 7-7. 

Rule 7:11-1. Requests for Issu- 
ance of Writs of Execution 
Proposal: That this rule be 

amended to read as follows: 

All requests for issuance of 
writs of execution and other 
process for the enforcement of 
judgments shall be made in writ- 
ing to the clerk at the principal 
location of the court. The party 
as whose instance a writ of ex- 
ecution shall be issued shall, be- 
fore its delivery to the officer, 
endorse thereon the debt, dam- 
ages and costs really due and to 
be raised. 

Reason: Writs sometimes issue 
for the entire amount of the 
judgment when, in fact, it has 
been satisfied in part. This would 
require that the party in whose 
favor the writ issues endorse the 
amount actually due and owing. 
See also suggested change to 
R.R. 4:74-1. 

Rule 7:11-5. Wage Executions; 
Notice, Order, Hearing 
Proposal: That this rule be 

amended to read as follows: 

Proceedings for the issuance 
of an execution against the 
wages, debis, earnings, salary, 
income from trust funds or pro- 
fits of a judgment debtor, shall 
be on notice to the judgment 
debtor. Such notice shall be sub- 
stantially in the form set forth 
in County District Court Form 
10, printed in the Appendix of 
Forms, and shall state that an 
order for issuance of such wage 
execution will be entered as of 
course unless the judgment 
debtor notifies the clerk of the 
court [and judgment creditor} 
in writing, within 10 days after 
service of said notice, which 
writing shall contain the rea- 
son why such an order should 
not be entered. If a judgment 
debtor does so notify the clerk, 
the clerk shall set the applica- 
tion for such order down for a 
hearing, giving notice by mail 


|to the parties or their attorneys 

of the time and place thereof. 
Reason: The court clerk, re- 

ceiving notice of objection to the 


jissuance of wage execution, is 


obliged to schedule a hearing 
and to notify the parties or their 
attorneys. No other notice to 
the parties or their attorneys is 
necessary. Further, judgment 
debtors find it easier to notify 
the clerk than the judgment 
creditor. See proposed amend- 
ment to R.R. 4:74-3. 

Rule 7:12-3. Proceedings to Ap- 


prove Settlements; Medical 
Testimony 
Proposal: That this rule be 


amended to read as follows: 
Medical testimony as to the 

injuries of an infant or incom- 

petent person given in a pro- 
ceeding for the purpose of hav- 
ing the court approve a settle- 
ment shall be that of the at- 
tending or consulting physician 
unless for good cause the court 
shall otherwise order. Such test- 
imony of the attending or con- 
sulting physician may be sub- 
mitted by affidavit substantially 
in the form set forth in County 

District Court Form 10B, printed 

in the Appendix of Forms, un- 

less the court, in its discretion, 
shall require his personal ap- 
pearance. 

Reason: The practice as to the 
requirements of affidavits of 
physicians varies from county to 
county. In the interest of uni- 
formity a standard form is re- 
commended. See proposed new 
County District Court Form 10B. 
Rule 7:13-3. Process; Issuance 

Proposal: That this rule be 
amended to read as follows: 

Upon the filing of a complaint 
process shall issue, which pro- 
cess shall specify the provisions 
of the statute which is alleged 
to have been violated by the 
defendant except for violations 
of Title 23 when a summons is 
served by an officer as provided 
by Rule 7:13-4. 

Reason: At present there is no 
method by which a summons 
can be issued in the fieid by a 
game warden or other officer. It 
is desirable to provide such of- 
ficers with a complaint and sum- 
mons form similar to those pro- 
vided traffic officers. 

Rule 7:13-4. Process, When Re- 
turnable; Warrant in Lieu of 
Summons 
Proposal: That this rule be 

amended to read as follows: 

In all cases process shall be a 
summons, returnable in not less 
than 5, nor more than 15 days; 
except that if the statute impos- 
ing the penalty so provides, a 
warrant may issue in lieu of a 
summons, in which case such 
warrant may issue without any 
order of the court first being 
obtained and shall be returnable 
forthwith. In cases involving 
violations of Title 23, Fish and 
Game, the complaint and sum- 
mons shall be substantially in 
the same form as provided for 
traffic offenses (Local Criminal 
Court Form 12). 

Reason: To simplify the serv- 
ing of summonses by game war- 
dens and other officers in the 
field for violations of the Fish 
and Game Laws. 

Rule 7:13-6A. Penalties, Fish and 
Game; Payment 
Proposal: That a new rule be 

adopted to read as follows: 

For violations of Title 23, Fish 
and Game, where the penalty 
fixed does not exceed $20 for 
each offense the defendant at 
any time before the hearing date, 
upon presentation of a signed 
plea of guilty and waiver of trial 
endorsed on the summons, may 
pay the penalty and costs by ap- 
pearing before the court or vio- 
lations clerk or by mailing the 
same to the court or violations 
clerk. 

Reason: The great majority of 
offenses committed fall within 
the penalty range of $20 or less 
and of these most result in guilty 
pleas. This would permit offend- 
ers wishing to plead to mail their 
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penalties. to the court or viola- 


tions bureau without being re- 
quired to appear personally in 


open court. 
Rule 7:22-3. Trust Account 
Proposal: That this rule be 


amended to read as follows: 

All funds collected by an offic- 
er shall be deposited at least 
weekly in a checking trust ac- 
count in a bank authorized to do 
business in this State. Only of- 
ficial collections shall be deposit- 
ed to said account and they shall 
not be commingled with per- 
sonal funds, except for [the dol- 
larage|] fees earned by [collec- 
tions] the officer. Deposits shall 
consist of the exact amount of 
collections. Official collections, 
except fees earned, shall be paid 
over by check to the judgment 
creditor or his attorney at least 
monthly, unless such attorney 
or judgment creditor consents, 
in writing, to a longer period. 

Reason: The proposed amend- 
ment would provide for prompt 
and regular payment over by the 
constables of moneys belonging 
to the judgment creditor or his 
attorney. 

Rule 8:3-1. Complaint; Notice in 

Lieu of Complaint 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) Form of Complaint. The 
complaint is a written state- 
ment of the essential facts con- 
stituting the offense charged. It 
may be made upon information 
and belief and shall be made 
upon oath before any magistrate 
for other], any person empow- 
ered by law to take complaints 
{.], or the person in charge of 
any police station who is author- 
ized to administer oaths. In non- 
traffic cases the complaint shall 
be in the form set out in Local 
Criminal Court Forms 1 or 2, 
printed in the Appendix of 
Forms |.| and in traffic cases the 
complaint shall be in the form 
set out in Local Criminal Court 
Form 12, printed in the Appen- 
dix of Forms. 

Reason: While the courts have 
generally held that a complaint 
in the municipal courts may be 
made on information and belief 
and the Uniform Traffic Ticket 
so provides, there has neverthe- 
less been considerable confusion 
which can easily be eliminated 
by specifically covering the mat- 
ter. Question has likewise arisen 
as to the authority of the person 
in charge of the police station of 
the state police, port authority 
police, etc. to take the jurat on 
a complaint. While it has been 
held that this can be done, again 
question should be elimin- 
by rule amendment. As long 
as the rule is being amended ref- 
erence should be made here, as 
well as in R.R. 8:10, to the Uni- 
form Traffic Ticket 
Rule 8:3-3. Proceedings Before 

Magistrate 

Proposal: That paragraphs (a), 
b) and ic this rule be 
1 to read as follows: 
Appearance. An _ officer 
an arrest under a war- 

upon a complaint 
the arrested person, 
without unnecessary delay, be- 
court magistrate 
the warrant. A person 
st without a war- 






of 





or 









son, without delay, 
nefore the nearest available mag- 
and {. A] a complaint 
filed forthwith and a 
issued thereon. A pre- 


unnecessary 





liminary hearing before the 
magistrate shall be held forth- 
with. 


b) [Statement by Magistrate] 
Preliminary Hearing. The mag- 
shall inform the defend- 

the complaint against 


a ee . 


ate 
ant of 
counsel or, if indigent, of the 
privilege of having counsel as- 
signed. The magistrate shall al- 
low the defendant reasonable 
in which to consult counsel 


time 


Rules Committee Report 





. 


't 





'and prepare his defense. He shall 

also inform the defendant of 
his right to make a statement 
not under oath as to the charge 
against him, that he is not re- 
quired to make such a state- 
ment, and that any statement 
made by him may be_ used 
against him. Where an indict- 
able offense is charged in the 
complaint, the magistrate shall 
also inform the defendant of his 
right to have a preliminary ex- 
amination, and also of his fur- 
ther right to indictment by the 
grand jury and trial by jury. If 
the offense charged may by law 
be tried by the magistrate upon 
waiver or indictment and trial 
by jury, the magistrate shall so 
inform the defendant. All waiv- 
ers of indictment and trial by 
jury shall be in writing, shall be 
signed by the defendant, and 
shall be filed and entered on the 
docket. Notwithstanding that the 
defendant waive indictment and 
trial by jury, the magistrate may 
bind him over to await final de- 
termination of the cause, if in 
his opinion such procedure seems 
advisable. 

(c). Preliminary Examination. 
If the defendant does not waive 
indictment and trial by jury, but 
does waive preliminary examin- 
ation, the magistrate shall forth- 
with bind him over to await final 


determination of the cause. If 
the defendant does not waive 
examination, the magistrate 


shall hear the evidence within a 
reasonable time. The defendant 
may cross-examine witnesses 
against him. If, from the evi- 
dence, it appears to the mag- 
istrate that there is probable 
cause to believe that an offense 
has been committed and that the 
defendant has committed it, the 
magistrate shall forthwith bind 
him over to await final deter- 
mination of the cause, otherwise 
he shall discharge him; provid- 
ed, however, that [in cases where 
an indictable offense is charged] 
a magistrate shall not discharge 
the defendant without first giv- 
ing the county prosecutor notice 
and an opportunity to be heard. 
Such notice may be oral, or may 
be in writing and shall state 
when the county prosecutor may 
appear and be heard. An entry 
shall be made on the docket as 
to when and how such notice 
was given. The magistrate shall 
admit the defendant to bail as 
provided by these rules. After 
concluding the proceeding the 
magistrate shall transmit, forth- 
with, to the county prosecutor 
all papers in the proceeding in 
the event the defendant is not 
discharged; provided, however, 
that when the county prosecutor 
so requests the magistrate shall 
forward the papers to him even 
though the defendant is dis- 
charged [and any]. Any bail 
taken by him shall be transmit- 
ted to the county clerk. 

Reason: The rule at present is 
confusing as to the difference 
between a preliminary hearing 
and a preliminary examination, 
which is had only on indictable 
offenses. See proposed amend- 
ments to R.R. 1:12-9 and 3:2-3. 
Rule 8:4-4. Adjournments 

Proposal: That this rule 
amended to read as follows: 

On or before [Upon] the re- 
turn day of a warrant or sum- 
mons, the magistrate may ad- 
journ the hearing for a period 
not to exceed 14 [10] days [. Fur- 
ther], except that an adjourn- 
ment for a longer period or addi- 
tional adjournments [shall] may 
be granted [only] when in the 
opinion of the magistrate post- 
ponement of the hearing is rea- 
sonably necessary. In contested 
matters the court, on granting 
an adjournment, shall specify a 
trial date. Adjournments and the 
reasons therefor shall be entered 
on the docket. The court shall 
cause the complaining witness, 
all defendants and all other 
known witnesses to be notified 
of fsuch! any adjournment. 


be 





Reason: The rule as it present- 
ly stands has been interpreted to 
mean that a magistrate loses 
jurisdiction of a case if adjourn- 
ed for more than 10 days. An in- 
itial period of 14 days would 
permit adjournment for two ses- 
sions for most municipal courts 
which sit only once a week. 
Rule 8:7-5. Stenographer; Tran- 

scripts; Expense 

Proposal: That the present 
rule be deleted and a rule adopt- 
ed to read as follows: 

(a) At the request of any party 
willing to bear the expense 
thereof, the magistrate shall duly 
swear any certified shorthand 
reporter or other stenographer 
competent to make an accurate 
stenographic record of the pro- 
ceedings. On his own motion 
without request therefor being 
made by any party the magis- 
trate may duly swear such a re- 
porter or stenugrapher provided 
that the county or the munici- 
pality, as the case may be, has 
provided a fund for that purpose. 

(b) Any reporter or steno- 
grapher who has been duly 
sworn to make a stenographic 
record of any proceeding shall 
upon request furnish any party 
or the magistrate with a tran- 
script of the testimony upon 
payment of the expense there- 
for which shall not exceed the 
rates as provided by law. 


(c) All transcripts, except 
those prepared by certified 
shorthand reporters, shall be 


submitted by the Stenographer 
to the magistrate who shall cer- 
tify the transcript if correct. 

Reason: The rule amendments 
adopted last year providing that 
appeals from the municipal 
courts shall be heard on the rec- 
ord if one exists have made this 
rule more important. At present 
it is confusing, particularly inso- 
far as it refers to “a qualified 
court stenographer’. The recom- 
mended change will make it 
plain that any competent steno- 
grapher may be sworn and will 
clarify the rule in several other 
respects. 

Rule 8:9-1. Right to Bail Before 

Conviction 

Proposal: That the present rule 
be deleted and a new rule adopt- 
ed to read as follows: 

All persons, except’ those 
charged with treason, murder, 
kidnapping, manslaughter, sod- 
omy, rape, arson, burglary, rob- 
bery or forgery, shall before con- 
viction be bailable by sufficient 
sureties by a magistrate; provid- 
ed however, that when a person 
charged with a criminal offense 
shall have been committed to 
jail after hearing by reason of 
bail having been denied, only a 
judge of the Superior Court or 
County Court may thereafter ad- 
mit such person to bail. 

Reason: The proposed amend- 
ment would make RR. 8:9-1 
consistent with R.R. 3:9-3 which 
was amended last year. 

Rule 8:9-2. Authority to Admit to 

Bail; Bail Schedule 

Proposal: That this rule be 
amended to read as follows: 

(a) In the absence of the mag- 
istrate, a person arrested and 
charged with a criminal offense 
which is not an indictable of- 
fense and which may be tried by 
the magistrate, may, before his 
appearance before the magis- 
trate, be admitted to bail by the 
clerk of the court; and in the 
absence of the magistrate and 
the clerk may be admitted to 
bail by any other person author- 
ized by law to admit persons to 
bail {the chief of police or a pub- 
lic official,] other than the ar- 
resting officer, designated for 
such purpose by the magistrate. 

(b) In any case in which the 
magistrate may admit to bail, 
the magistrate may designate 
fauthorize] the taking of recog- 
nizances by the clerk or any 
other person authorized by law 
to take recognizances [deputy 
clerk of the court or the chief 
of police or a public official,] 
other than the arresting officer, 


in the amount fixed by the mag- 

istrate. 

(c) The magistrate of each 
municipal court shall establish a 
schedule listing the amount of 
bail to be fixed for the more 
common offenses for the guid- 
ance of such persons as are au- 
thorized to admit to bail, which 
schedule shall be submitted for 
approval to the Assignment 
Judge of the county in which the 
court is located. 

Reason: The present rule on 
bail has created considerable 
confusion because it is inconsist- 
ent with the applicable statutes. 
The rule should be made to con- 
form to the statute. The recom- 
mendation for approval of a bail 
schedule by the Assignment 
Judge should help bring about 
some uniformity in the fixing of 
bail. Each Assignment Judge 
could be furnished with a recom- 
mended schedule prepared by the 
Administrative Office as a state- 
wide guide. 

Rule 8:10-3. Procedure on Fail- 
ure to Appear [Warrant; Not- 
ice to Director of the Division 
of Motor Vehicles] 

Proposal: That this rule be 
amended to read as follows: 

(a) Residents. The court shall 
issue a warrant for the arrest of 
any defendant who is a resident 
of this State and who has failed 
to appear or answer a traffic 
ticket or summons duly served 
upon him and upon which a 
complaint has been filed. If the 
warrant is not executed within 
30 days after issue, the court 
shall promptly report the name 
of the defendant, the date and 
nature of the traffic offense 
charged, the license number of 
the motor vehicle involved in the 
offense, and all other pertinent 
facts, to the Director of the Divi- 
sion of Motor Vehicles. A copy of 
the report shall be filed with the 
complaint and the court shall 
then mark the case as closed on 
its records, subject to being re- 
opened in the event the appear- 
ance of the defendant is there- 
after obtained. 

(b) Non-Residents. Whenever 
any defendant not a resident of 
this State shall fail to appear or 
answer a traffic ticket or sum- 
mons duly served upon him and 
upon which a complaint has 
been filed within 30 days of the 
return date of such ticket or 
summons, the court shall mail a 
notice to the defendant in such 
form as shall be prescribed by 
the Administrative Director of 
the Courts, sending a copy of 
the notice to the Director of the 
Division of Motor Vehicles and 
filing a copy with the complaint; 
provided however, that the mail- 
ing of such notice in parking 
cases shall be discretionary with 
the court. If the defendant shall 
fail to appear or otherwise an- 
swer within 30 days of the mail- 
ing of the notice, or in parking 
cases if no notice is mailed with- 
in 60 days of the return date of 
the ticket or summons, the court 
shall mark the case as closed on 
its record, subject to being re- 
opened in the event the defend- 
ant thereafter appears or other- 
wise answers. 

Reason: At present there is no 
provision in the rules for the 
handling of mnon-appearances 
where the defendant is a non- 
resident and no provision for 
closing the court’s records in a 
case where the defendant fails to 
appear. The recommended pro- 
cedure contains such safeguards 
as are reasonable. 

Rule 8:10-10. Violations Clerk 
Proposal: That paragraph (b) 

of this rule be amended and that 

present paragraph (c) be deleted 
and a new paragraph (c) be 
adopted to read as follows: 

(b) Designated Offenses; 
Schedule of Fines. The court 
shall by order, which may from 
time to time be amended, sup- 
plemented or repealed, designate 
the traffic offenses within the 
authority of the violations clerk, 
provided that such offenses shall 
in no event include indictable 





offenses, accidents resulting . | 
property damage or persona] ;. § 
jury, operation of a motor ;:/ 7 
hicle while under the influey,J | 
of intoxicating liquor or a nz! © 
cotic or habit-producing drug, 
permitting another person 4, 
is under such influence to op. 
ate a motor vehicle owned by tpg | 
defendant or in his custody , 
control, reckless driving, 
leaving the scene of an accidey 
[.], driving while on the revokg 
list, driving without “being | 
ensed, or exceeding the sped 
limit by more than 20 miles pg 
hour. 
The court, by published org: 
to be prominently posted in + 
place where the fines are to ; 
paid, shall specify by suitabijng 
schedules, copies of which shyJenteri 
be submitted to and approved thy 
the Assignment Judge of thggit! 
county in which the court is By 
cated, the amount of fines to uf 
imposed for first, second 
subsequent offenses, designa 
each offense specifically in 
schedules, provided such . 
are within the limits declared 
statute or ordinance. Fines 
costs shall be paid to, recei 
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these rules. Prop 
. oe this 
(c) Plea and payment of Fide. ¢,)), 


and Costs. Any person charg 
with any traffic offense with 
the authority of the violation 
clerk may, upon signing the ply 
of guilty and waiver of trial » 
the back of the summons a 
upon ascertaining the fine ange 
costs established for the offen 
charged, pay the same, either ig, 
mail or in person, to the violf 
tions clerk prior to the ret 
date of the summons. The mz 
istrate in his discretion may a 
thorize the violations clerk @& 
accept such plea and payment 
any subsequent date. 


Reason: The additional offer: 
es listed are of such a seric 
nature that they ought to: 
brought before the court 
present rule distinguishing » 
tween parking and non-parkiz 
offenses and between pers0 
resident within and without t 
county is unrealistic and m 
followed as a matter of practic 
If the offense is one that ¢ 
be handled by the violations % 
reau any person should be 
to pay the fine and costs e 
by mail or in person. There 
no need of the violations ci 
advising the defendant 
rights as they are plainly # 
forth on the back of the 
mons immediately above 
place where the defendant 
the plea of guilty. Requir 
approval of the violations 
schedule would tend to ¢ 
uniformity of fines in the 
and end the abuses which 
arisen in some localities. If 
rule is adopted the c 
made will have to be reflect 
the material printed on the in 
of the summons, Local C: Reasor 
Court Form 12. Municipal-4g- ..,., 
should be permitted to use eons 
their present supply of forms 4R:.. 
fore putting the change in‘to*—.... .. 
fect. achine 
Rule 8:10-10. Violations Clerk eipt j 

Proposal: That a new D2 ting 
graph (e) be added to this! 
to read as follows: 

(e) The violations clerk sb 
take pleas and accept paymé 
of fines and costs only at sv 
place or places as are designai 
by the magistrate subject to! 
approval of the Administrat 
Director of the Courts. Where! 
practical the office of the vi ead a 
tions clerk shall be in a pum. | 
building and without excep... 
the office of the violations (jm. 
shall be kept clean and pres . 
able, shall have posted it na 
prominent place therein » 
schedule of fines fixed by * 
court pursuant to this rule, # 
shall have an appropriate 
at the entrance thereto rea® 
“Violations Clerk, ... 
Municipal Court.” 
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ut any appearance of being an 
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spe gn the location of the court itself. 
es pe Rule 8:13-3. Oath of Magistrate 


Proposal: That this rule be 
amended to read as follows: 


'Each magistrate, or attorney 








to “temporarily designated in writ- 
litabiming as magistrate shall, before 
| shuentering upon the duties of his 

> take, subscribe, and file 





®ith the court the oath of office 
and send a copy thereof to the 









;toupAdministrative Director of the 

i arngeQourts. 

nati Reason: The Administrative 

in tu@irector of the Courts should 
fingMhave official notice whenever a 
red magistrate takes office in order 


maintain accurate and com- 
> records. 


Rule 8:13-9. Financial Control 
Proposal: That paragraph (b) 
__. fe this rule be amended to read 
f Fina follows: 

hare ») Receipts 


and Disburse- 









With#ents. The court shall keep an 
latiogcyrate account of all fees, 
1€ Plots and moneys received, as 


rial y 
1S an 
1€ an 
o ff ens 


ell as of any moneys disbursed 
nd to whom disbursed. 

PF Receipts shall be turned over 
the appropriate municipal, 
her Wounty, or state finance officer, 
Viol, deposited daily, or soon 
retu@arrer receipt as practical, in a 
> May < or banks authorized to do 
ay aiusiness in this State. No dis- 
erk | nent shall be made except 
rent WH check drawn on such bank. 
The court shall issue or cause 
f) be issued a receipt in every 
stance where money is receiv- 
{(] either as bail, fine, or for 
other purpose [)], and shall 
a receipt where moneys 
€ officially disbursed. Where 
honeys are received by mail in 
ayment of fines and costs and 
he name and address of the de- 
ndant are not indicated on the 
at mmons, the original receipt 
sued shall be attached to and 
ed with the summons. Receipts 
be in [triplicate] duplicate 






















as 





5 


ai 


ut 


here @™ind shall set out [the name of 
s cle offender, the offense with 
of S@@hich he was charged,] the name 
ily Mf the court, the receipt number, 


> sungmhe date payment was received, 
“amd the amount collected [.]; 
ovided however, that where a 
achine receipt is issued the ma- 
ine tape shall suffice as the 
plicate of the receipt. {The 
st copy shall accompany the 
! vy remittance of funds re- 
ved and the financial report 
econd! duplicate copy or 
he machine tape shall be re- 
ined by the court. 
Reason: The present rule 









ontemplate the use of busi- 
1achines by the court, yet 

n ‘ourts because of the 
volume are now _ using 








chines. The third copy of the 
‘lerk MBecipt is unnecessary for ac- 

; ting control. The proposed 
nt will permit the well 

























-k sbi 
ayme 
at sua 
ignat 
t tot 
strat 
here’ 
e viol 
7 pub 


letter as well as the spirit 


he rule 


lle 8:13-10. Records and Re- 
Ports 

Proposal : That paragraph (a 
‘Als rule be amended and a 
¥ Paragraph (c) be adopted 
‘fad as follows: 


-ceptiy ° Dockets; Numbering Cases. 
ns ifm Ing January 1, 1949, sep- 
rest dockets shall be maintain- 





‘or: (1) traffic cases, which 
“. 0€ numbered consecutively 
ach fiscal year beginning 
oi a T-1, and (2) all other cases, 
ste si Shall be numbered con- 

is ly for each fiscal year 
“Oning with C-1. Where a 
ions bureau has been es- 
there may be main- 
@ separate docket, suit- 
* 0r auditing purposes, which 


din 
in 
by ¥ 







and date of the offenses, fines 
and costs paid and the date of 
payment. Upon the express au- 
thorization in writing from the 
Administrative Director of the 
Courts the individual docketing 
and entry of parking cases may 
be dispensed with. 

(c) All records, reports, docu- 
ments and papers belonging to 
the court shall be kept in a safe 
place and at the location of the 
court, if possible, and shall be 
destroyed only when authorized 
by the schedule for the destruc- 
tion of records approved by the 
Administrative Director of the 
Courts. 

Reason: The amendment of 
paragraph (a) is necessary in 
order to permit the utilization 
of business machines by the 
courts. To date the rule has been 
relaxed in several instances and 
in other instances the munici- 
pality has proceeded without ap- 
proval. As the records kept will 
vary with the type of machine 
purchased and with the volume 
of cases handled, it appears bet- 
ter to leave the relaxation of the 
rule in the hands of the Admin- 
istrative Director who can as- 
certain in each instance that 
adequate auditing and case con- 
trol records are maintained. The 
addition of paragraph (c) is to 
fill a void in the rules at present, 
provision being made now only 


for the safe keeping of fiscal 

records. 

Criminal Procedure Forms 12A 
and 16A 


Proposal: That the following 
forms of judgment be adopted as 
Criminal Procedure Forms 12A 


and 16A. The recent survey of 
criminal records in the various 
counties disclosed that some 


counties fail to file judgments in 
criminal cases and in other coun- 
ties the judgments filed are in- 
adequate. The proposed forms 
are those which have been pre- 
scribed by the Administrative 
Director for use in all counties 
commencing next September. 


FORM 12A 
JUDGMENT OF DISMISSAL 
Caption 

The Court, on motion of 

does hereby order and adjudge the 
_ indictment 
accusation 
defendant discharged 


above dismissed and the 


FORM 164A 
"UDGMENT OF (CONVICTION 
(ACQUITTAL 


+3” 





Date 
RETRACTED PLEA OF NOT 
GUILTY AND ENTERED PLEA 
\9F NON VULT - GUILTY BEEN 


zp With A JURY AND A 





rendered 
made 


yo 
Date 

It is. therefore, on 
Date 
Adjudged that 
discharged 
sentenced 


Ordered and the 


and is to 


iefendant be 


Judge 
Entered 
Clerk 


Date 


the Notice of Pretrial Conference 
causes confusion. 


FORM 27 
NOTICE OF PRETRIAL 
CONFERENCE 


; COURT 
Cate NG -....5%- 
, : vs Sate ieee wee 
has been set down for pretrial con- 
ference before Honorable 
Room on Sa ed 
at A.M. | P.M. 


At the hearing will you please be 
prepared to submit the memoran- 
dum statement required under Rule 
4:29-3 and to meet the provisions 
of Rule 4:29-1 

The Assignment Judge will con- 
sider application for SPECIAL 
PRETRIAL HEARING in compli- 
cated or involved cases. 

By order of the Court 


County Clerk 


County District Court Form 10, 
Notice of Application for Wage 
Execution 
Proposal: That County District 
Court Form 10 be amended by de- 


leting the provision for notice to 
the plaintiff. The court clerk, re- 
ceiving notice of objection to the 


issuance of wage execution, is oblig- 
ed to schedule a hearing and to 
notify the parties or their attorneys. 
No other notice to the parties or 
their attorneys is necessary. Fur- 
ther, judgment creditors find it eas- 


ier to notify the clerk than the 
judgment creditor See proposed 
amendment to R.R. 4:74-3 and 
7:11-5. 
County District Court Forms 
Proposal: That the _ following 
forms of affidavit be adopted as 
County District Court Forms 10A 


and 10B. See proposed amendment 
to R.R. 7:9-2 and 7:12-3 


FORM 10A 
AFFIDAVIT OF PROOF OF 
PROPERTY DAMAGE TO 
AUTOMOBILE 
State of New Jer 


sey 


County of Essex 


A.B., being duly sworn accord- 
ing to law, on his oath deposes and 
says: 

1. (State occupation and employ 
er, if any, of affiant together 
with the position held and bus- 
iness address) 

2. ‘State qualifications of affiant 
such as are required upon the 
giving of oral proof in court) 


3. (State date of inspection of au- 
tomoblie 





4. (‘State make iodel and con- 
dition of automobile at time 
of examination, together with 
mileage available) 

5. ‘State estimated cost of re- 
pairs 

6. ‘(State I repairs made). 

7. ‘Statemer that repairs were 
necessary and that the charges 

r sa é -asonable). 
3. (State t 4 t actually paid 
I a »ympleted). 
Signa f Affiant 
S\ bed to before me 
th 19 
FORM 10B 


AFFIDAVIT OF PHYSICIAN IN 
PROCEEDINGS TO APPROVE 
SETTLEMENTS 


State of sey 
County of Essex 
A.B.. being duly sworn according 
to law F: deposes and 
ays 
] dress of affiant) 
2 fications and 
ng or consult- 


yr not patient 
another doctor 





or at a hospital 
4. (State date of fir 
or treatment) 


st examination 





5. ‘State ional diagnosis 
with ob e and subjective 
findings) 


6. (‘State whether X-ray was tak- 


en and. if so, what was dis- 
closed thereby) 

7. (State treatment given and 
period of treatment). 

8. ‘(State final diagnosis). 

9. (‘State number of visits and 


amount of bill). 

(State prognosis). 

(State temporary disability, if 
any). 


10. 
11. 





Traffic Ticket 
Proposal: That Sheet 4, the back 
of the summgns, be changed to con- 
form with the proposed amend- 
ments to R.R. 8:10-10. 
ie a * 


Ill. 

PROPOSED AMENDMENTS TO 
THE RULES CONSIDERED BY 
THE COMMITTEE TO BE 
WITHOUT MERIT OR TO 
INVOLVE CHANGES WHICH 
HAVE BEEN CONSIDERED AND 
REJECTED BY THE SUPREME 
COURT ON PRIOR OCCASIONS. 

Rule 1:2-8. Notice of Appeal; 

Preparation of Transcript 

Proposal: That paragraph ‘e) of 
this rule be amended to provide 
that in appeals from courts where- 
in a stenographic report was taken, 
the appellant should serve a copy 
of a transcript thereof upon the 
respondent at the time of service 
of the briefs instead of requiring 
that the original and one copy of 
such transcript be filed with the 
clerk. To afford the clerk proper 
control the respondent could be re- 
quired to acknowledge service of 
the same which acknowledgment 
can be filed. 

Reason: To save the time now re- 
quired to obtain the copy of the 
transcript from the clerk for use 
in preparing the briefs and appen- 
dices. 

Rule 1:10. Appeals on Certification 

Proposal: That the rule be amend- 


ed to clarify two questions as to 
the practice by making provision 
for (1) compelling the respondent 


to supply a petitioner seeking cer- 
tification to review the Appellate 
Division with copies of the briefs 
and appendices filed therein (R.R. 
1:10-10(a) requires the petitioner 
to file 7 copies of such briefs ana 
appendices) and (2) specifying 
whether the petitioner is obliged 
to pay therefor. 

Reason: Securing sufficient cop- 
of briefs and appendices filed 
with Appellate Division for use by 
the Supreme Court when certifica- 
tion is sought is a problem. The 
rules should resolve it 


= 


1es 


Rule 1:10. Appeals on Certification 

Proposal: That a provision simi- 
lar to R.R. 1:7-12'b) be added 
the rule on certification specifying 
that the times for filing are not to 


to 


be extended except by order of 
the court 
Reason: The rule presently si- 


lent on the subject so that presum- 
ably under the general rule on 
tensions the parties | 
could extend the tim 
peti t 
ceedings 






uons. et In certincation 


Rule 1:°6-2. Attorneys; When Pro- 
hibited from Representing Defen- 
dants in Criminal or Quasi-Crim- 
ina! Causes 
Propo:al: That 











t c a! a 

ne te no 

pra crimil 

W > the azgis a 

court and » p - 
fana yrne 


to practice 
tne one 
‘ate presides 
Reason: The 
capable per 


office 














Rule 1:26-7. Prohibition to Extend 
to Partners, etc. 

Proposal: That paragraph ‘t 
this rule be amer t per 
partrers and assoc a mu! 
pal attorney to tax a 
assessment searches 

Reason: Th should 2 
fied permit the procuremer 
such searches Committee 


do not 


any official 


ment searches 
“practice before 
municipality 





Rule 1:28-4. Vacations and Holi- 

cays 

Proposal: ,That this rule be 
amended so that courts would not 
observe single holidays coming 
the middle of a week but in u 
thereof trial courts would have an 
additional week's recess at Easter 

Reason: Broken weeks cause seri- 
ous inconvenience in the calendar 








Legislature providing for the cele- 
bration of most legal holidays .on 
Monday.) 
- 

Rule 3:5-2. Pleas 

Proposal: That paragraph (a) of 
this rule be amended to require 
written consent of the county pros- 
ecutor or assignment judge to be 
filed with county clerk prior to the 
acceptance of a plea of non vult or 


nolo contendere to an indictment 
for a capital offense. 
Reason: The county prosecutor 


would be thoroughly familiar with 
all the details of the case. The 
assignment judge could over-rule 
any unreasonable opposition by the 
county prosecutor. 


Rule 4:3-4. Transfer of Actions 
Proposal: That paragraph ‘c) af 
this rule be amended to provide 
that when an action is transferred 
from the Superior or County Court 
to the County District Court, any 
bond or cash deposited by a non- 


resident plaintiff as security for 
costs be forwarded to the District 
Court. 


Reason: No provision is now made 
in the rules for the disposition of 
the deposit as security for costs in 
transferred cases. ‘Committee Note 
This matter has already been han- 
dled administratively with the 
clerks of the Superior and County 
Courts having been advised that in 
transferred cases the security for 
costs was to be returned to the 
plaintiff since no security for costs 


can be demanded in a District 

Court case.) 

Rule 4:5-2. Service: How Made; 
Proof of Service; Certification of 
Papers 
Proposal: That paragraph ‘a) of 


this rule be amended to provide 
that service upon an attorney shall 
be made by delivering a copy to 
him or by mailing it to him at 
last k office and post office 
address 
Reason: This provision for ser- 
vice on an attorney has apparently 
worked successfully in New York 
for years w re there are 
more attorneys than in New Jerse} 
The adoption of amendment 
will cut the cost of oper 
and encourage the y 
yperate his practice < 
as 
sery 


nis 


wn 





many 








tnis 








possible 
ice 1S now 


As 


made Dy 





certified 


Rule 4:i4-1. Third Party Brought 
in by Defendant 
Proposal: That a new paragrap! 


ila 
VOuLIG 





a ) s 
K Oring lr par- 
) the 
submis t ac a 
Reason: Su ssion of complicat 
4 ssues + 1 IY is ¢ sing an 7 
ts to an undermining of 

= saa 

Rule 4:2). The Pretrial Conference 


Procedure 
rroposal: 








Reason This proposed 
a al < a 
g c i 4 
s ga s le 
~ a. 
s Cas i ©€ sa c 
Ss e a. a 








Rule 9 The 
Procedure 
Proposal: 


amenced to permit 


ti 





prece de 
Reason: 


would be wholly 


pretri 
Settlement calendars 


devoted to settle- 


(Continued on page 16. col. 1 
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ment discussion. The judge would 
not be concerned with the dictation 
and signing of a pretrial order. 
Since most cases are settled, it 
would be very helpful if an at- 
tempt is made to settle cases be- 
fore all the expense of trial prepar- 
ation is incurred. The trial calen- 
dars could be more realistically ar- 
ranged by weeding out the cases 


which can be settled. The settle-'| 


ment calendar should be run by 
judges who are skillful in bringing 
parties together. They should be 
attended by persons who have au- 
thority to make settlements. Ac- 
tions would not go on the trial 
calendar until the judge at the 
settlement calendar is satisfied that 
the possibilities of settlement have 
been exhausted. This system should 
result in cutting down a consider- 
able amount of court time spent in 
cases which are eventually settled 
anyway. The settlement calendars 
should be instituted in the larger 
counties at first. The assignment 
judge should use his discretion in 
view of local conditions in estab- 
lishing procedure. With a few ex- 
ceptions, every case has a settle- 
ment value. It would be advan- 
tageous to all to have that settle- 
ment figure agreed upon at a rela- 
tively early stage in_ litigation. 
(Committee Note: While in con- 
gested jurisdictions such as New 
York resort has been made to set- 
tlement calendars, the need for 
such a device in New Jersey is not 
apparent.) 
Rule 4:58A. Attendance of Parties 
at Trial 

Proposal: That a new rule be 
adopted to provide that upon ser- 
vice of notice on an attorney he be 
required to produce his client at 
the trial. 

Reason: Service of a subpoena 
on parties to a suit sometimes 
difficult, as for example, when a 
party may not be within the State. 
The proponent states that an at- 
torney served with similar notice 
is now obliged to produce his client 
for the taking of depositions and 
suggests that the same should be 
roquired for the trial 
Ru'‘e 4:39. Jury Trial 

Proposal: That R.R. 4:39-1 be 
amended to provide that the de- 
mand for a jury trial may be made 
at the time of as well as after com- 
mencement of the action and that 
the demand may be endorsed on 
the summons as well as on a plead- 
ing. 

Reason: Since the action is com- 
menced by the filing of the com- 
plaint with the clerk (R.R. 4:3-1). 
if the demand is endorsed on the 
complaint, it would seem that there 
is a failure of compliance with the 
rule because it will have been en- 
dorsed before the commencement 
of the action. It would be possible 
to have a separale paper drawn up 
demanding a jury trial and have it 
delivered to the Sheriff to be serv- 


is 


ed concomitantly with the sum- 
mons. but that would require a 
separate return of service by the 


Sheriff as well as the payment of 
an additional service fee. The rule 
contemplates endorsement upon a 
pleading. Endorsement on the sum- 
mons mig be considered en- 
dorsement on a pleading. although 
the practical thing is to endorse the 
demand on either the complaint or 
the summons and have the demand, 
served by such endorsement. (Com- 
nitte Note: There appears to be 
need for any amendment as 
the demand may be endorsed 
complaint and no confusion 
matter of practice either 
ey Courts or in the 


not 


















where the rule is 
Ruie 4:59. Jury Trial 
Proposal: That the rule be 


ided so as to eliminate the re- 
ment of a demand for a jury 


am 






Reason: Constitution pro- 
rides for a jury trial and a demand 


refor is unnecessary 


Rule 4:43-1. 
Proposal: That 


prev 


Consolidation 

the rule be 

the consolida- 

ion of cases w e it would tend 
confuse the jury 

Reason: Complicated issues tend- 

ies defeat the ends 





a naead to 


n of c 








ing to confuse jur 
of justice 
Rule 4:55-7 Counsel Fees 
Proposal: That paragraph ‘c) of 
thi le be amended so as to fix 
more liberal and realistic limits on 
the counsel fees tk y be award- 
d in actions fo of a 


ec 


thie ru 





mortgage. 

Reason: R.R. 4:55-7 as presently 
drawn presents some practical dif- 
ficulties for mortgagees and their 
attorneys. Under this ‘rule the 
counsel fees allowed to a plaintiff 
in a foreclosure are not very realis- 
tic. They are fixed at a rate so low 
that an attorney cannot foreclose 
a mortgage for the fees provided 
for by this rule. Consequently the 
plaintiff receives an additional bill 
from his attorney. Under the 
present rule only the fee therein 
provided can be included in the 
taxed costs. Thus a mortgagee is 
obliged to pay the realistic attor- 
ney s fee out of its own pocket and 
it can never charge it against the 
mortgagor. Since the money was 
originally loaned to the mortgagor 
in good faith he should be obliged 
to pay the reasonable costs of col- 
lection, including a _ reasonable 
counsel fee. The present rule has 
as its basis the fee schedule which 
was fixed in 1910, under ICS 433 sec. 
59 as augmented by Chancery Court 
Rule 147. Since that date there has 
been an increase in the cost of do- 
ing business—including the practice 
of law. The various banking, mort- 
gage and insurance groups which 


loan money would undoubtedly 
support the suggested’ change. 
While lawyers are not limited in 


the fee they can charge the mort- 
gagee by R.R. 4:55-7, it is unfair to 
the mortgagee to carry this addi- 
tional burden because of the default 
of the mortgagor. ‘(Committee Note: 
The counsel fees allowable in fore- 
closure actions have always been 
severely limited on the theory that 
the costs of foreclosure should not 
all be placed upon the debtor.) 
* 


Rule 4:59. Entry of Judgment 
Proposal: That this rule’ be 
amended to require the Clerk of the 
Superior Court upon receiving from 
the county clerk the statement of 
verdict to enter the judgment as 
of the date of the verdict and not 
as of the date actually received. 
Reason: In actual practice, there 
is a time lag between the date of 
entry of the verdict and the date 
the judgment entered by the 
clerk. Sometimes this is five days 
or a week depending upon the 
time which elapses between the 
county clerk drawing up the ver- 


is 


dict and its transmittal to the Su- 
perior Court clerk. The Superior 
Court clerk should enter’ the 


judgment forthwith as of the date 
of the verdict, thus overcoming 
the faults of the old postea. This 
would be in conformity with ap- 
pellate practice in both the Ap- 
pellate Division and the Supreme 
Court where, although the man- 
date is only handed down 10 days 
after the date of judgment, the 
date of the judgment remains as 
of the date it was handed down 
by the court. (Committee Note: If 
the proposal were adopted a judg- 
ment search made between the en- 
try of the verdict and entry of the 
judgment would not disclose the 
judgment.) 
Rule 4:74-3. Wage Executions; Not- 

ice, Order, Hearing 

Proposal: That a rule should be 
adopted or legislation secured re- 


quiring the sheriff to notify the 
attorney for the party securing a 
levy on wages when payments are 
not forthcoming. 

Reason: At present the sheriff's 
office in most counties does not 
advise attorneys when payments 


are no longer being collected under 
an order for a levy on wages re- 
sulting from the termination of the 
defendants employment Under 
the proposal the attorney, having 
knowledge that payments had ceas- 
ed. could diligently take steps to 
ascertain the assets of the defend- 
ant There are 
no provisions in the rules at pres- 
ent governing the sheriff in the 
performance of his duties. If a 
change is desirable it would seem 
better to seek to accomplish it by 


administrative action through the 
Assignment Judges.) 
Rule 4:87. Contempt 

Proposal: That this rule be 


amended so as to permit the court 
to award a counsel fee chargeable 
against the contemptuous defend- 
ant 

Reason: Under R.R. 4:87-2/c) the 
court may designate as prosecutor 
of a contempt proceeding, the At- 


torney General, the county prose- 
cutor, or any other attorney. In 
practice where the contempt in- 


volves a violation of an injunction 
issued in a civil action, and is both 
civil and criminal, the court ap- 
points the attorney for the plain- 
tiff to prosecute the contempt. 
Typically a fine of $50 is imposed 





in favor of the State. See N. J. S. 
2A:10-5. On the civil side of a con- 
tempt proceeding it is possible in 
proof of the plaintiff's damages 
from the contempt to show the ex- 
pense to which the plaintiff was 
put in order to bring the contempt 
action. This would include a coun- 
sel fee. As to the criminal aspect 
of the contempt, however, there is 
no provision in R.R. 4:87 for the 
award of a counsel fee chargeable 
against the contemptuous defend- 
ant. In a number of instances the 
courts on applications for such fees 
have ruled that the award of a 
counsel fee in a contempt action 
is prohibited by R.R. 4:55-7. 
Rule 4:92. Condemnation 

Proposal: That a section be add- 
ed to this rule providing that any 
proceedings brought under Chapter 
1 of Title 20 of the Revised Statutes 
may be abandoned within 20 days 
after the filing of the report of 
the commissioners, or within 20 
days after the entry of judgment 
following an appeal from the 
award of the commissioners pro- 
vided there is paid to the owner 
or any other party who appeared 
in the action, their reasonable 
costs. expenses and attorney fees 
as determined by the court, and 
provided a discharge of the notice 
of lis pendens is filed. Thereupon, 
a Warrant of Satisfaction shall be 
filed forthwith by the condemnor 

Reason: Neither the Revised Stat- 
utes (N. J. S. A. 20:1-1 et seq.) 
nor the rules on condemnation pro- 
ceedings (R.R. 4:92) provide for 
the method by which the judg- 
ment against the condemnor is dis- 


charged when it abandons the 
proceeding within the provisions 
of N. J. S. A. 20:1-30. (Committee 


Note: No new rule appears neces- 
sary, as the judgment can be dis- 
charged, as in any other case, by 
securing a Warrant of Satisfaction.) 
Rule 7:5-4. Answer or Appearance 

Proposal: That this rule’ be 
amended to provide that if a de- 
fendant has not filed an answer he 
must give written notice of any 
affirmative defense at least 10 days 
before date set for trial. 

Reason: To prevent surprise and 
to avoid the need to serve exten- 
sive interrogatories to discover all 
possible affirmative defenses. (Com- 
Note: Each year the sug- 
gestion has been made and rejected 
that an answer be required in the 
District Court. This suggestion was 
made at time of the increase in the 
jurisdiction of the District Courts 
and urged again at the time of the 
passage of legislation providing for 
the transfer of cases to the District 
Court. No new reasons are ad- 
vanced in support of the change.) 
Rule 7:5-6. Appearance, Answer; 

Service and Notice 

Proposal: That this rule be 
amended to require a written an- 
swer by defendant. 


mittee 


Reason: See proposed amend- 
ment to R.R. 7:5-4. 
Rule 7:5-7. Counterclaim; Answer 

to Counterclaim 

Proposal: That this rule be 
amended to provide that if the 


plaintiff has not filed an answer to 
counterclaim he must give written 
notice of any affirmative defense 
at least 10 days before the date set 


for trial. 

Reason: See proposed amendment 
to R.R. 7:5-4. 

Rule 7:7-2. Fixing Dates for Trials; 
Regulation of Calendar Practice 
Proposal: That this rule be 

amended to provide that no case 

be set for trial until at least 35 

days after entry of appearance by 

the defendant, or by the last of two 
or more defendants. 

Reason: Some District Court 
clerks send out notices for a trial 
date 20 days after entry of appear- 
ance by defendant. This does not 
allow adequate time for defendant's 
interrogatories. He might have to 
wait 15 days for his answers. 
Sometimes clerk sends trial notices 
10 days before trial. On 16th day 
after appearance answers- are 
then due. Defendant then has only 
4 days to make motion for answers 
to interrogatories if they have not 
been served by the 15th day. It is 
then too late for the 5 days’ notice 
for motion without securing an ad- 


journment. 

Rule 7:7-8. Adjournments; When 
Cases Marked “Not Moved” 
or Dismissed 
Proposal: That this rule be 


amended to provide that in cases 
assigned for trial when a party has 
been brought in as a third-party 
defendant, or otherwise, after case 
had been reached and adjourned 
»n two occasions, the case may be 
adjourned on the application of 
such party. 

Reason: To accommodate parties 
brought in after one or more ad- 
journments have been allowed. 
Rule 7:9-4. Judgment by Default; 

Time for Entry 

Proposal: That this rule be 
amended to permit judgment to be 
entered more than four months 
after default on five days’ notice to 
the defendant. 

Reason: Judgment should be per- 
mitted to be entered after the four- 
month period since the statute of 
limitations may have run _ before 
another suit can be commenced; 
sickness or other necessary absence 
of witnesses or a party may prevent 
entry of proof within four months; 
added costs of a second action are 
burdensome to a financially dis- 
tressed plaintiff; and an evasive de- 
fendant may avoid being served 
in another action. ‘(Committee Note: 
In prior years proposals to extend 
the time for entry of default have 
been rejected and no new reasons 
are here advanced.) 

Rule 8:6. Venue 

Proposal: That this rule’ be 
amended so that where no magis- 
trate is available an action can be 
brought in any adjacent munici- 
pality or, when approved by the 
Administrative Director, the Mun- 
icipal Court for one municipality 
may be held in an adjacent munic- 
ipality. 

Reason: Under the present stat- 
utes where no magistrate is avail- 
able the action is to be brought in 
the “nearest” municipality. The 
term “nearest” is ambiguous. Per- 
mitting a municipal court to be 
held in an adjacent municipality 
would permit the utilization of the 
best court facilities in a particular 
area and would permit the cen- 
tralization of adjacent municipal 









courts presided over by the sa. 
magistrate. (Committee Note: T; 
proposals should be accompli 
by legislation. If the statu 
changes are secured, the provis;,j 
in the present rule “except z 
otherwise provided by law” is sj_ 
ficient without amending the r 
Rule 8:7-2. Trial by Jury 
Proposal: That paragraphs , 
and ‘b) of this rule be deleted J 
as to eliminate provisions for jy 
trial in the municipal court 
Reason: In few, if any, cases # 
there a right to a jury trial in #f 
municipal court. The munici:: 
courts are not well adapted :$% 
conducting jury trials and accor p 
ingly provision should be made tham 
wherever the right to a jury tr 
exists the case be tried in » 
county court. (Committee Nou 
This change is desirable, but 
amendment to the rules in th : 
gard must await legislative actio; 
Rule 8:13-2. Acting Magistrate 
Proposal: That this rule 
amended so that only a magistrz: 
may be designated as an act: 
magistrate. 
Reason: The appointment of 
torneys as acting magistrates ; 
only is misunderstood by the 
but often results in embarra 
pressures on the magistrate in 
making of designations. The x 
vantages to be gained outwe; 
the difficulties that may be 
countered in securing other n 
trates to serve temporarily. 
mittee Note: This change is 
able, but any rule amendment m: 
be preceded by legislation.) 
Rule 8:13-3. Oath of Magistrate 
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Proposal: That this rule 
amended so as to delete the re 
ence to an “attorney temporar 
designated in writing as 
trate”. 

Reason: See proposed ame: 


ment to R.R. 8:13-2. 
Part VIII. Rules Governing Pry 
tice in the Local Criminal Cou 
Proposal: That the desis 
“Magistrate” be changed to “J 
Reason: The judge of the m 
ipal court should be denomi 
as such and not by the name “mz 
istrate”, a title not understood 
respected by many people. (Co 
mittee Note: The change tif 
should be accomplished by | 
tion. See N. J. S. 2A:8-5.) 
Part VIII. Rules Governing Pract 
in the Local Criminal Courts 
Proposal: That a new rule 
adopted providing that a d 
of a complaint charging a viola 
of the disorderly persons act: 
not be pleaded as a bar agains 
subsequent complaint or 
ment charging an indictable off 
Reason: None. ‘Committee 
Not a matter for court rule 
Local Criminal Court Forms. Fe: 
12 (Traffic Ticket) 
Proposal: That the Uniform Tx 
fic Ticket be amended with r 



















to data concerning the driver: t] 
vehicle shown in code on the “ue at 
licenses and registrations to pem al 
use of the code numbers on : ; 









ticket. 

Reason: Police officers gen 
copy from the driver's licens 
registration and permitting us 
the code numbers would 
their job easier. 
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